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Prefazione

Il tema delle garanzie costituisce da tempo motivo di interesse, nella convinzione
che esse svolgano un ruolo importante nelle decisioni di affidamento e che un sistema
moderno di garanzie sui beni dell’impresa possa facilitare la concessione del credito,
stimolando così la crescita dell’economia. L’attenzione al tema ha portato all’introdu-
zione nel nostro ordinamento del privilegio speciale sui beni mobili non iscritti nei pub-
blici registri a garanzia di finanziamenti a medio e lungo termine concessi dalle banche
alle imprese (art. 46 t.u.b.). Questo, insieme al pegno rotativo su strumenti finanziari
dematerializzati di cui all’art. 34.2 del d. lgs. n. 213/1998, può essere ricondotto all’am-
pius genus delle garanzie generali non possessorie sui beni dell’impresa il cui esempio
più significativo è lafloating charge inglese, che è garanzia sull’azienda sociale nel
suo complesso.

A questo istituto ed all’administrative receivership, una procedura di crisi “informa-
le” ad esso collegata, è dedicato questo lavoro frutto di un periodo di ricerca trascorso
dall’autore presso ilNuffield College di Oxford in qualità diacademic visitor, usufruen-
do della Jemolo Fellowship.

Gli istituti inglesi oggetto di approfondimento si collocano in una zona di confine
fra il diritto delle garanzie e quello delle procedure concorsuali, dei quali il lavoro
riesce ad offrire un’efficace panoramica.

Lo studio dedica particolare attenzione all’esposizione dei numerosi problemi appli-
cativi - sia di diritto inglese che di diritto internazionale privato - ed alla casistica
giurisprudenziale. Esso non è tuttavia privo di spunti sistematici: è stata infatti curata
la prospettiva storica (importante per comprendere istituti di ordinamenti a matrice
consuetudinaria) e sono stati effettuati alcuni raffronti con il diritto statunitense, con
quello degli altri paesi delCommonwealth nonché con l’ordinamento italiano e con
altri sistemi di diritto continentale.

Le esigenze della globalizzazione, che permeano il mondo degli affari, non si conci-
liano agevolmente con le peculiarità dei singoli ordinamenti nazionali in settori del
diritto commerciale (garanzie, procedure di crisi) tradizionalmente fra i più restii all’ar-
monizzazione. Lo scenario che risulta dalla ricerca è caratterizzato da una continua
tensione fra queste opposte forze, con una tendenza della comunità imprenditoriale ad
utilizzare quegli istituti informali che, come l’administrative receivership, non abbiso-
gnano di un riconoscimento da parte delle autorità dei singoli ordinamenti nazionali,
in quanto possono varcare i confini nazionali tramite i meccanismi “gerarchici” (da
casa madre a filiale) o del controllo societario (da capogruppo a partecipata).

Se un trapianto normativo tout court dellafloating charge e dell’administrative
receivership da un ordinamento decisamentepro-creditor, come quello inglese, ad uno
piuttostopro-debtor, come quello italiano, non sembrerebbe proponibile, pena una crisi
di rigetto, lo studio pone in luce le potenzialità di tali istituti in un contesto di imprese
transnazionali e, specularmente, accenna alla possibilità di utilizzazione del privilegio
speciale sui beni mobili ex art. 46 del t.u.b. italiano direttamente da parte delle banche
estere (comunitarie ed extracomunitarie), sia tramite succursali, che in regime di libera
prestazione.
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Lo studio stimola, infine, una considerazione più generale. La constatata efficacia
delle procedure di crisi britanniche (specie di tipo informale), sembra infatti da collegare
al ruolo, essenzialmente di garanzia e non di gestione, in esse svolto dal potere giudizia-
rio (che comporta una sensibile compressione dei tempi di definizione e dei costi) ed
al loro affidamento ad una speciale categoria professionale: gliInsolvency Practitioners,
specializzati nella gestione delle aziende in crisi e direttamente responsabili nei confronti
dei creditori.

Il Comitato di Coordinamento
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Nota di ausilio alla consultazione

Gli argomenti sono stati suddivisi in un numero abbastanza ampio di paragrafi,
in modo da rendere più agevole l’individuazione delle tematiche di specifico interesse

I lettori interessati ad una bibliografia di base sulla floating charge e l’administrati-
ve receivership la possono tuttavia trovare rispettivamente nelle note n.ri 1 e 342, fermo
restando che ulteriori opere vengono citate mano a mano che si affrontano i singoli
argomenti.

Per quanto riguarda la citazione delle riviste straniere, si è adottata la massima
abbreviazione possibile del titolo, preceduta dall’anno di pubblicazione fra parentesi
tonde e seguita dal numero della pagina. Per rendere più agevole l’individuazione
di tali riviste è stato predisposto un elenco delle relative abbreviazioni. Per ciò che
attiene alla giurisprudenza, si è adottato il sistema di citazione inglese, che fa seguire
al nome delle parti la rivista nella quale la sentenza è pubblicata. Al riguardo è da
tener presente che l’anno che segue il nome delle parti è quello della pubblicazione
della rivista e non quello del deposito della sentenza che può essere anteriore (anche
se, di solito, di poco).

L’appendice comprende una bozza di contratto tipo costitutivo di fixed e floating
charges ed i più importanti testi legislativi e regolamentari in materia di floating charges
ed administrative receivership. La pubblicazione delle norme in allegato ha reso possibi-
le alleggerire il testo dalle relative citazioni, che vengono per lo più effettuate solo
con i riferimento ai numeri delle disposizioni.
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CAPITOLO I

La floating charge: genesi, inquadramento utilizzazione

1. La nascita della floating charge - 2. Il quadro normativo in materia di
floating charge e di administrative receivership - 3. La definizione
dell’istituto ad opera dellagiurisprudenza -4. Il sistema inglese deidiritti
reali di garanzia ed i tentativi di unificazione sul modello dell’art. 9
dell’U.C.C. U.S.A. - 5. Riserva di proprietà e garanzia nellRomalpa
clauses - 6. Classificazione dei vari tipi disecurity - 7. La costituzione di
unasecurity - 8. Il potere dellacompany di costituire in garanzia i propri
beni - 9.1. La differenza frafixed efloating charge - 9.2.Segue: la preva-
lenza della sostanza sulla forma nell’applicazione giurisprudenziale -
9.3.Segue: vantaggi e svantaggi dei due tipi di garanzia ed loro utilizzo
congiunto nella prassi prevalente - 10. Tipologia dei crediti assistiti da
floating charge
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1. La nascita della floating charge

La floating charge, è una garanzia tipica del diritto inglese riservata alle società
di capitali e avente ad oggetto, sin dal momento della sua costituzione, la stessa azienda
sociale ovvero un complesso od una parte di beni unitariamente considerati (quali il
magazzino, i macchinari, ecc.), che non comporta spossessamento del debitore (1). Essa
non trova riscontro nei diritti di tipo continentale europeo o in quello statunitense. Come
si vedrà meglio in seguito, una delle peculiarità dellafloating charge è quella di consenti-
re la nomina di unadministrative receiver con poteri di gestione e di liquidazione dei
beni sociali sino a concorrenza del credito garantito (2). L’istituto è inoltre comprensibile
nella sua contrapposizione con lafixed charge che, avendo ad oggetto beni particolari
(anche futuri), dei quali il debitore non può disporre senza il consenso del creditore,
è più simile alle garanzie note nei diritti continentali.

È innanzitutto importante comprendere la genesi storica dell’istituto nella sua for-
mazione giurisprudenziale avvenuta negli anni settanta del secolo diciannovesimo.

Come è stato evidenziato in un interessante saggio sulla nascita di questo tipo di
garanzia, essa è tutto sommato recente perchè sino a verso il 1870 lacommon law non
conosceva tale istituto (3). Con ilmortgage infatti (avente ad oggetto beni immobili
ed altri tipi particolari di beni), la proprietà del bene veniva trasferita al creditore mentre
con il pledge (avente ad oggetto beni mobili) la proprietà dei beni veniva permaneva
al debitore, ma il creditore ne acquisiva il possesso finchè il credito non veniva ripagato,
acquisendo il diritto di venderli in caso di inadempienza. è stato in proposito notato come
lo stesso diritto romano fosse più flessibile dellacommon law dato che nel pegno, specie
nella sua tarda evoluzione, il debitore non consegnava i beni al creditore ma gli conferiva
solo un diritto contrattuale di apprensione in caso di inadempienza, mentre con l’hypo-
theca potevano darsi in garanzia anche beni non suscettibili di pegno quali le merci che

��� /D OHWWHUDWXUD LQJOHVH VXOO·DJRPHQWR q DVVDL YDVWD� XQ LQTXDGUDPHQWR JHQHUDOH H OH QR]LRQL GL EDVH
VRQR FRQWHQXWH LQ TXDOVLDVL PDQXDOH GL GLULWWR FRPPHUFLDOH R VRFLHWDULR� )UD L SL� LQ XVR q G·REEOLJR IDUH
ULIHULPHQWR D 5�0� *22'(� &RPPHUFLDO ODZ� /RQGRQ ���� � ��� VV� FKH FRQWLHQH XQ XWLOH HVHPSLR GL
WDOH PRGHOOR FRQWUDWWXDOH� 5�5� 3(11,1*721� &RPSDQ\ /DZ� /RQGRQ � ����� ��� VV� *2:(5·6� 3ULQ�
FLSOHV RI PRGHUQ FRPSDQ\ ODZ� /RQGRQ� ����� �WK HGQ� S� ��� VV � &+$5/(6:257+	0256(� &RPSD�
Q\ /DZ� ��WK HGQ�� /RQGRQ� ����� S� ��� VV� )$55$5·6� &RPSDQ\ /DZ� /RQGRQ� ����� �WK HGQ� S� ���
VV�� 3$/0(5·6� &RPSDQ\ /DZ� /RQGRQ� ����� S� ����� VV�� -�5� /,1*$5'� %DQN 6HFXULW\ 'RFXPHQWV�
/RQGRQ� ����� S� ��� VV� 8Q WHVWR LVWLWX]LRQDOH SL� HVWHVR H FRPXQTXH IRQGDPHQWDOH q *28*+� &RPSDQ\
&KDUJHV� /RQGRQ� ����� ��QG HGQ�� 8QD PRQRJUDILD GL HVWUHPR LQWHUHVVH q LQROWUH 5�0� *22'(� /HJDO
3UREOHPV RI &UHGLW DQG 6HFXULW\� /RQGRQ ����� QHOO·DPELWR GHOOD TXDOH OD I�F� YLHQH WUDWWDWD D S� �� VV�
$OWUL FRQWULEXWL VX DVSHWWL SDUWLFRODUL GHOO·LVWLWXWR VDUDQQR FLWDWL GL YROWD LQ YROWD QHO TXDQGR VL DIIURQWHUDQQR
OH UHODWLYH WHPDWLFKH� /·LVWLWXWR KD VXVFLWDWR GL UHFHQWH DQFKH O·LQWHUHVVH GHOOD GRWWULQD LWDOLDQD� SHU OD TXDOH
FIU�� (� *$%5,(//,� 6XOOH JDUDQ]LH URWDWLYH� 1$32/,� ����� S� �� VV�� (� )(55$5,� , IORDWLQJ FKDUJHV
H OH JDUDQ]LH GHO FUHGLWR DOO·LPSUHVD� 5LY� 1RWDU�� ����� ����� (� *$%5,(//, $� '$1(6(� /H JDUDQ]LH
VXL EHQL GHOO·LPSUHVD� SURILOL GHOOD IORDWLQJ FKDUJH QHO GLULWWR LQJOHVH� %DQFD ERUVD� ����� ,� S� ����
*�%�%581,� /D JDUDQ]LD ´IOXWWXDQWHµ QHOO·HVSHULHQ]D JLXULGLFD LQJOHVH H LWDOLDQD� LYL� ����� ,� ����

��� 6XOOD TXDOH VL WRUQHUj SL� YROWH QHO FRUVR GHO SUHVHQWH VWXGLR� 6X GL HVVD FIU� LQ SDUWLFRODUH
&DS� ,,,� SDUU� ����

��� 5�5� 3(11,1*721� 7KH JHQHVLV RI WKH IORDWLQJ FKDUJH� 0/5� ����� ��� VV� 6XOOD QDVFLWD GL
TXHVWD IRUPD GL JDUDQ]LD FIU� DQFKH *28*+� RS� FLW�� S� ��� VV�
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si sarebbero acquistate in futuro, i crediti e persino le merci normalmente utilizzate dal
commerciante (4).

Questa situazione di sostanziale rigidità del diritto delle garanzie svantaggiava so-
prattutto le piccole e medie imprese, che avevano contribuito notevolmente alla rivolu-
zione industriale, le quali non potevano ricorrere all’emissione su vasta scala di azioni
fra il pubblico e si trovavano a dipendere esclusivamente dal credito per i loro investi-
menti. I datori di fondi, a loro volta, erano alla ricerca di forme di garanzia che potessero
dare un’ampia tutela circa la restituzione dei capitali prestati, senza per questo privare
l’impresa dei beni oggetto della garanzia medesima.

La soluzione del problemavenne dall’equity chiamata, in questo come in altri casi,
a mitigare le rigidità dellacommon law (5).

Il primo caso in cui le corti diequity affermarono principi che portarono in seguito
allo sviluppo dellafloating charge èHolroyd v. Marshall (6). Un commerciante di tessuti,
trovandosi in difficoltà economiche, aveva venduto i macchinari della sua fabbrica i quali
però non furono asportati e continuarono ad essere utilizzati, essendosi il venditore accor-
dato con il compratore di riacquistarli per una certa somma. Il contratto - che in pratica
veniva a costituire una sorta di finanziamento garantito dai macchinari - prevedeva che
questi ultimi fossero affidati intrust all’alienante con facoltà da parte dell’acquirente
di venderli se il commerciante non avesse effettuato i pagamenti pattuiti, con estensione
di tale potere di alienazione a tutti i macchinari eventualmente introdotti nei locali della
fabbrica in sostituzione o in addizione a quelli esistenti originariamente. Il contratto fu
debitamente registrato ed il commerciante, successivamente, vendette e cambiò alcuni
macchinari introducendone dei nuovi e dando resoconto di tali movimenti agli acquirenti.
Richiesto del pagamento nei termini pattuiti, il commerciante non era in grado di far
fronte al proprio impegno mentre, nel contempo, altri creditori muniti di titolo iniziavano
l’esecuzione sui predetti nuovi macchinari. L’originario acquirente otteneva un ordine
giudiziale con il quale si dichiarava che tutti i macchinari presenti nella fabbrica (inclusi
quelli introdottivi successivamente) gli appartenevano in virtù del menzionato contratto.
Tale pronuncia fu però rovesciata dalLord Chancellor in appello. Presentato ricorso alla
House of Lords il decreto delLord Chancellor fu, a sua volta, annullato e fu ritenuto

��� 5�5� 3(11,1*721� RS� XOW� FLW�� S� ����

��� &RQ LO WHUPLQH GL HTXLW\ VL VXROH LQGLFDUH XQ LQVLHPH GL UHJROH WUDWWH GDOOD JLXULVSUXGHQ]D GHOOD
&KDQFHU\ FRXUW� JLXULVGL]LRQH XQ WHPSR FRQFRUUHQWH FRQ OH FRUWL UHDOL� /D ULJLGLWj GHOOD FRPPRQ ODZ WUDHYD
RULJLQH GDO VLVWHPD GHLZULWV� RUGLQL GL FRPSDUL]LRQH HPHVVL GDOOD FDQFHOOHULD FKH GRYHYDQR HVVHUH DFTXLVWDWL
GD FKL YROHYD GDUH LQL]LR DG XQ JLXGL]LR FLYLOH� 4XHVWL HUDQR SHUz XQ QXPHUR OLPLWDWR HG DQFKH TXDQGR�
YHUVR OD ILQH GHO ;,,,� VHFROR IX ULFRQRVFLXWR DO &DQFHOOLHUH LO SRWHUH GL HPHWWHUH QXRYL ZULWV SHU FDVL DQDORJKL
SUHFHGHQWHPHQWH QRQ FRQWHPSODWL� O·DFFHVVR DOOH FRUWL UHDOL UHVWDYD LQ DOFXQL FDVL GLIILFLOH VH QRQ LPSRVVLELOH�
&RORUR FKH UHVWDYDQR SULYL GL WXWHOD JLXGL]LDOH VROHYDQR ULYROJHUVL DO UH FRQ XQD SHWLWLRQ H TXHVW·XOWLPR
SRWHYD LQWHUYHQLUH LQ QRPH GHOO·HTXLWj SHU FRUUHJJHUH OH ULJLGLWj GHOOD OHJJH R SHU RUGLQDUH DG XQD SDUWH
XQ FHUWR FRPSRUWDPHQWR� /·HVDPH H OD GHFLVLRQH GHOOH SHWLWLRQ� GLYHQXWH SUHVWR DVVDL QXPHURVH� IX GHOHJDWR
DO &DQFHOOLHUH OD FXL DWWLYLWj GLHGH FRVu OXRJR DG XQD VRUWD GL JLXUVGL]LRQH VHSDUDWD GD TXHOOD GL FRPPRP
ODZ� , -XGLFDWXUHV $FWV GHO ������� ULFRQGXVVHUR OD JLXULVGL]LRQH GL HTXLW\ QHOO·DPELWR GL TXHOOD RUGLQDULD�
VWDELOHQGR FKH JOL VWHVVL RUJDQL JLXGL]LDUL DSSOLFDVVHUR L GXH GLYHUVL RUGLQL GL ULPHGL SULYLOHJLDQGR� LQ FDVR
GL FRQIOLWWR� OH UHJROH GHOO·HTXLW\� 6XOO·HTXLW\ FIU� )� GH )5$1&+,6�'L]LRQDULR JLXULGLFR� ,QJOHVH �� ,WDOLDQR�
0LODQR� ����� S� ��� VV� 8Q·HVWHVD PRQRJUDILD WUDGRWWD LQ LWDOLDQR q 0$,7/$1'� /·HTXLWj� 0LODQR �����
)UD OH RSHUH GL OLQJXD LQJOHVH VL VHJQDODQR�:,/6+(5( � 7,//$5'� 7KH SULQFLSOHV RI HTXLW\� /RQGRQ �����
$6+%851(5·6� 3ULQFLSOHV RI (TXLW\� /RQGRQ� ����� 675$+$1·6� 'LJHVW RI (TXLW\� /RQGRQ� �����
.((721 � 6+(5,'$1� (TXLW\� .OXZHU� ����� +$1%85< 	 0$57,1� 0RGHUQ (TXLW\� /RQGRQ �����

��� ,Q ������� &+/� ����
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che gli originari acquirenti, possessori di un equitable mortgage sui beni del debitore,
avevano priorità sui creditori che agivano in esecuzione, sia con riferimento agli originali
macchinari che ai nuovi. Il giudice di ultima istanza decise infatti che, secondo l’equity,
i beni futuri o che ancora non appartengono alle parti contraenti possono essere oggetto
di disposizioni contrattuali che diverranno effettive una volta che tali beni saranno venuti
in esistenza o in possesso della parte disponente (7).

Uno dei fattori che contribuirono allo sviluppo dellafloating charge nella sua attuale
configurazione fu il tipo dimortgage previsto dalCompanies Clauses Consolidation Act
del 1845 (Sched. C.), il quale poteva essere conferito dalle società che avevano acquisito
personalità giuridica per legge (companies incorporated by statute) (8). Tale garanzia
consentiva alla società di assegnare almortgagee (il creditore garantito) la sua “underta-
king and all future calls on shareholders and all the tolls and sums of money arising
by virtue of its act of incorporation”. Molte di tali grandi società erano attive nel campo
dei servizi pubblici così la giurisprudenza fu restia a consentire che ilreceiver nominato
dalmortgagee potesse liquidare l’azienda e far venir meno l’avviamento, facendo ricorso
in parte a motivi di ordine pubblico (9) ed in parte all’argomento che ilmortgage sulla
“company’s undertaking” creava una garanzia sull’impresa nel suo complesso, avvia-
mento incluso. Ma quando la società vendeva, veniva liquidata o cessava per qualsiasi
altro motivo l’attività, ilmortgagee aveva diritto soddisfare il proprio credito sul ricavato
della vendita degli attivi aziendali con priorità rispetto agli altri creditori (10).

Secondo le sentenze emesse dai giudici sugli effetti di questo tipo dimortgage, il
mortgagee era messo sostanzialmente nella stessa posizione di un attuale possessore
di una floating charge ed, infatti, le società create nel vigore delCompanies Act del
1862, che cercarono di dare ai propri finanziatori una forma di garanzia che non interfe-
risse con la continuazione della propria attività, adottarono la forma dimortgage già
utilizzata dallestatutory companies.

Il primo caso in cui lafloating charge fu riconosciuta era relativo ad un contratto
stipulato proprio sotto forma di unmortgage regolato dalCompanies Clauses Consolida-
tion Act del 1845, sebbene la società fosse stata costituita ai sensi delCompanies Act
del 1862. InRe Panama, New Zeland, and Australian Royal Mail Co (11), una compa-
gnia di navigazione aveva emesso dellemortgage debentures dando in garanzia “the
undertaking, and all sums of money arising therefrom” ed obbligandosi a restituire, entro
un determinato tempo e con gli interessi, il denaro preso in prestito. Prima che ledebentu-
res venissero a scadenza, la società fu posta in liquidazione e le navi e le altre proprietà

��� )UD L SDVVDJJL SL� VLJQLILFDWLYL GHOOD VHQWHQ]D� VL ULSRUWDQR L VHJXHQWL� ´,Q HTXLW\ LW LV QRW QHFHVVDU\
IRU WKH DOLHQDWLRQ RI SURSHUW\ WKDW WKHUH VKRXOG EH D IRUPDO GHHG RI FRQYH\DQFH� $ FRQWUDFW IRU YDOXDEOH
FRQVLGHUDWLRQ� E\ ZKLFK LW LV DJUHHG WR PDNH D SUHVHQW WUDQVIHU RI SURSHUW\� SDVVHV DW RQFH WKH EHQHILFLDO
LQWHUHVW� SURYLGHG WKH FRQWUDFW LV RQH RI ZKLFK D &RXUW RI (TXLW\ ZLOO GHFUHH VSHFLILF SHUIRUPDQFH� ��� LW
IROORZV WKDW LPPHGLDWHO\ RQ WKH QHZ PDFKLQHU\ DQG HIIHFWV EHLQJ IL[HG RU SODFHG LQ WKH PLOO� WKH\ EHFDPH
VXEMHFW WR WKH RSHUDWLRQ RI WKH FRQWUDFW� DQG SDVVHG LQ HTXLW\ WR WKH PRUWJDJHHV WR ZKRP 7D\ORU ZDV ERXQG
WR PDNH D OHJDO FRQYH\DQFH� DQG IRU ZKRP KH� LQ WKH PHDQWLPH� ZDV D WUXVWHH RI WKH SURSHUW\ LQ TXHVWLRQ�µ�

��� 6X WDOH DVSHWWR� GL VROLWR QRQ HYLGHQ]LDWR GDOOD GRWWULQD� FIU� 5�5� 3(11,1*721� RS� XOW� FLW��
S� ��� VV�

��� &RVu QHO FDVR *DUGQHU Y� /RQGRQ� &KDWDP DQG 'RYHU 5\� ������ �� &K $SS�� ���� UHODWLYR DG
XQ·LPSUHVD FKH JHVWLYD OLQHH IHUURYLDULH� , JLXGLFL ULWHQQHUR FKH� ´7KH OLYLQJ DQG JRLQJ FRQFHUQ WKXV FUHDWHG
E\ WKH /HJLVODWXUH PXVW QRW� XQGHU D FRQWUDFW SOHGJLQJ LW DV D VHFXULW\� EH GHVWUR\HG� EURNHQ XS RU DQQLKLOD�
WHG�µ�

���� &IU� )XUQHVV Y� &DWHUKDP 5\ ������ �� %HDY� ���� 5H *O\Q 9DOOH\ 7UDPZD\ &R� ������ &K� ����
���� ������ &K $SS ����
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furono vendute. I giudici ritennero che, data la ricorrenza del termine “undertaking”,
i portatori delledebentures avessero acquistato una garanzia su tutta la proprietà della
società, sia presente che futura e dovessero pertanto essere pagati con priorità rispetto
ai creditori chirografari. Non solo, essi espressero l’opinione che, anche se la società
non avesse cessato l’attività, i portatori delledebentures avrebbero potuto presentare
un’istanza per la realizzazione della loro garanzia.

La decisione inRe Panama è da considerarsi quindi il vero e proprioleading case
in materia difloating charge, specie se si tiene conto del fatto che, dopo la pronuncia
in Holroyd v. Marshall, ve ne erano state altre che avevano ritenuto che la garanzia data
da una società sulla propria “undertaking” non si estendesse ai beni successivamente
acquistati dalla società stessa (12).

Dopo tale sentenza, che stabiliva che una garanzia su l’undertaking aveva l’effetto
di creare unacharge su tutta la proprietà della società, sia presente che futura, divenne
comune, al fine di creare unafloating charge, impiegare la seguente formula: “the com-
pany charges its undertaking and all its (real and personal) property, present and future,
including its uncalled capital”, spesso erano aggiunte le parole “by way of a floating
charge” oppure “by way of a floating security”, al fine di confermare ulteriormente l’in-
tenzione delle parti (13). Alla decisione inRe Panama, molte ne seguirono sullo stesso
filone (14).

Va qui rammentato come esista attualmente anche una definizione legislativa di cosa
debba intendersi percharge in generale ed una semi-definizione dellafloating charge, an-
che se va tenuto presente che si tratta di disposizioni dettate al limitato fine di stabilire quali
siano lecompanies charges registrabili e non entrate in vigore (15). La Sect. 395 (2) del
Companies Act 1985, così come modificata dal Companies Act 1989, stabilisce infatti che
“ In this Part “charge” means any form of security interest, (fixed or floating) over proper-
ty, other than an interest arising by operation of law ...” mentre nella successiva sect. 396
(1), nella quale viene dettato l’elenco dellecharges soggette a registrazione, la lett. (e) con-
templa “a floating charge on the whole or part of the company’s property” (16).

In sect. 395 (2), il terminecharge è utilizzato nel suo significato più generale di
garanzia senza alcuna specificazione e tale da ricomprendere quindi qualsiasi forma di

���� &RVu LQ .LQJ Y 0DUVKDOO ������ �� %HDY ���� IX ULWHQXWR FKH OD JDUDQ]LD GDWD GD XQD VRFLHWj
SHU OH SURSULH REEOLJD]LRQL VX ´DOO WKH ODQGV� WHQHPHQWV DQG HVWDWH RI WKH FRPSDQ\ DQG DOO WKHLU XQGHUWDNLQJµ
ULJXDUGDVVH VROR L EHQL GHOO·LPSUHVD HVLVWHQWL DOOD GDWD LQ FXL HUDQR VWDWH HPHVVH OH REEOLJD]LRQL H QRQ VL
HVWHQGHVVH DL YHUVDPHQWL GHL VRFL VROOHFLWDWL VXFFHVVLYDPHQWH HG DL FUHGLWL FRPPHUFLDOL VRUWL GRSR WDOH GDWD�
,Q 5H 1HZ &O\GDFK 6KHHW DQG %DU ,URQ &R ������ �FLWDWD GD *+28*+� RS� FLW�� S� ���� I� ULWHQXWR FKH
XQD JDUDQ]LD GDWD GD XQD VRFLHWj D IURQWH GHOO·HPLVVLRQH GL REEOLJD]LRQL VX OD VXD ´XQGHUWDNLQJ DQG UHDO
DQG SHUVRQDO HVWDWHµ� FRPSUHQGHVVH VROR L EHQL SRVVHGXWL GDOOD VRFLHWj DOOD GDWD GL HPLVVLRQH GHOOH REEOLJD�
]LRQL H QRQ TXHOOL VXFFHVVLYDPHQWH DFTXLVWDWL�

���� 7DOL IRUPXOH VRQR ULSRUWDWH GD *28*+� RS� FLW�� S� ���
���� )UD GL HVVH VL ULFRUGDQR� %ODNHU Y +HUWV DQG (VVH[ :DWHUZRUNV &R ������ ��&K $SS ���� 5H

6WDQGDUG 0DQXIDFWXULQJ &R� LYL� ������ � ���� (QJOLVK DQG 6FRWWLVK 0HUFDQWLOH ,QYHVWPHQW &R /WG Y %UXQ�
WRQ ������ � 4%� ���� (GZDUGV Y� 6WDQGDUG 5ROOLQV 6WRFN 6\QG\FDWH ������ � &K� ���� 6DGOHU Y :RUOH\�
LYL� ������ �� ���� 5REVRQ Y� 6PLWK� LYL� ������ �� ���� 5H 9LFWRULD 6WHDPERDW /WG� 6PLWK Y :LONLQVRQ� LYL�
������ �� ���� *RYHUQPHQWV 6WRFN DQG 2WKHU 6HFXULWLHV ,QYHVWPHQW &R� /WG Y� 0DQLOD 5O\ FR� ������� $&�
��� 5H 5RXQGZRRG &ROOLHU\ ������ � &K ���� (GZDUG 1HOVRQ 	 &R /WG Y )DEHU ������ � .% ���� %LJJHU�
VWDII Y 5RZDWW·V :KDUI /WG ������ � &K ��� 'ULYHU Y %URDG ������ � 4% ���� :DOODFH Y (YHUVKHG ������
�� &K ����

���� 6XO TXDGUR QRUPDWLYR FKH UHJROD OD PDWHULD RJJHWWR GL FKH WUDWWDVL FIU� LO SDU� VXFFHVVLYR�
���� 4XHVW·XOWLPD TXLQGL� SXU QRQ LQWHQGHQGR GHWWDUH XQD GHILQL]LRQH� LQGLYLGXD XQR GHL WUDWWL FDUDWWHUL�

VWLFL GHOOD IORDWLQJ FKDUJH� TXHOOR GL HVVHUH FRQFHVVD VXOO·LQWHUR SDWULPRQLR VRFLDOH� R VX SDUWH GHOOR VWHVVR�
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security, sia sui beni immobili che mobili (17), mentre il sintagma “security interest”
designa un concetto ancora più ampio corrispondente (ma solo a titolo indicativo) a qual-
siasi diritto reale di garanzia. Per apprezzarne appieno la portata - e quindi l’attitudine
ad individuare una categoria potenzialmente ancora più ampia dei diritti reali di garanzia
degli ordinamenti continentali - va ricordato come nel sistema inglese non esista il dogma
del numero chiuso dei diritti reali di garanzia i quali non devono essere necessariamente
predeterminati dalla legge, come la storia stessa dellafloating charge sta a dimostrare.
Infatti, sebbene la contrapposizione fra semplicicontractual interests esecurity interests
ricorra anche nel sistema inglese, l’autonomia privata si esplica in modo pieno anche
per quanto riguarda questi ultimi. Essa infatti, non solo può scegliere fra modelli suffi-
cientemente tipizzati dal legislatore, ma può anche arrivare a forgiare nuove forme di
garanzia. Spetta poi ai giudici una delicata funzione di revisione e convalida degli stru-
menti utilizzati dalle parti per regolare in concreto i propri interessi. Il sistema risulta
quindi aperto, flessibile, pronto ad assecondare le mutevoli esigenze delle imprese (18).

La floating charge è stata significativamente ritenuta una tipica manifestazione della
geniale capacità inglese di utilizzare i concetti più astratti a servizio del commercio,
in quanto ha reso possibile conciliare l’esigenza del creditore di assicurarsi una garanzia
con il bisogno del debitore di disporre liberamente dell’attivo circolante nell’ordinario
andamento degli affari (19).

Dal punto di vista storico è interessante notare come la nascita dellafloating charge
sia di poco successiva al riconoscimento da parte della giurisprudenza della validità delle
clausole contrattuali di limitazione della responsabilità dei soci (20) ed all’emanazione
delLimited Liability Act del 1855, che prevedeva per legge la possibilità di tale limitazio-
ne (21). È stato addirittura ritenuto che lafloating charge sia la manifestazione giudiziale
dell’utility approach che aveva ampiamente ispirato iCompanies Act del 1844 e del

���� &IU� OD VXFFHVVLYD VHFW� ��� ���� �D�� �E�� �F� ´QXRYR WHVWRµ GHO &RPSDQLHV $FW ���� QRQFKp
VHFW� ��� ��� GHO WHVWR YLJHQWH VHFRQGR OD TXDOH� ´,Q WKLV &KDSWHU� ¶FKDUJH· LQFOXGHV PRUWJDJHµ�

���� 8Q DVSHWWR FKH YD WHQXWR SUHVHQWH SHU FRPSUHQGHUH LO UXROR VYROWR GDOOD JLXULVSUXGHQ]D LQJOHVH
QHOOD FUHD]LRQH GHO GLULWWR YLYHQWH q FKH QHO VLVWHPD DQJORVDVVRQH� VSHFLH SHU TXDQWR ULJXDUGD OD JLXVWL]LD
FLYLOH� QRQ HVLVWH FRQWUDULDPHQWH D TXDQWR DYYLHQH QHL SDHVL GHOO·(XURSD FRQWLQHQWDOH� XQ FRUSR GL PDJLVWUDWL
FRQ XQ VLVWHPD DXWRQRPR GL DOLPHQWD]LRQH GHOOD FDUULHUD� /D PDJJLRU SDUWH GHL JLXGLFL SURYLHQH LQIDWWL
GDOOH SURIHVVLRQL IRUHQVL �VROLFLWRUV H EDUULVWHUV� GRSR VYDULDWL DQQL GL HVHUFL]LR SURIHVVLRQDOH� &Lz VHPEUD
ULIOHWWHUVL LQ XQD FHUWD SURSHQVLRQH DG DVVHFRQGDUH OH HVLJHQ]H GL LQQRYD]LRQH SURYHQLHQWL GDOOD SUDWLFD
FRQWURELODQFLDWD� SHUDOWUR� GD XQ WUDGL]LRQDOH ULVSHWWR SHU O·DXWRULWj GHO SUHFHGHQWH JLXGL]LDULR GHOOH FRUWL
VXSHULRUL GDO TXDOH DOFXQH YROWH LQHYLWDELOPHQWH FL VL GLVWDFFD QRQ VHQ]D DYHU SULPD SXQWLJOLRVDPHQWH PRWL�
YDWR FLUFD OD GLIIHUHQ]D GHOOH IDWWLVSHFLH FRQFUHWH RG XQ·DSSURIRQGLWD DQDOLVL GHO PXWDWR FRQWHVWR QRUPDWLYR
H�R VRFLDOH�

���� 5�0� *22'(� &RPPHUFLDO ODZ� FLW�� S� ����
���� ,O OHDGLQJ FDVH LQ PDWHULD q +DOOHWW Y 'RZGDOO ������ �� /-4% ��� ,O SULPR &RPSDQLHV $FW

GHO ���� SUHYHGHYD FKH L VRFL DYHVVHUR FRPXQTXH XQD UHVSRQVDELOLWj LOOLPLWDWD�

���� /D OHJJH VXOOD UHVSRQVDELOLWj OLPLWDWD IX LQWURGRWWD DQFKH SHU FRQWUDVWDUH LO IHQRPHQR GL VRFLHWj
FRQ FDSLWDOH LQJOHVH FKH VL FRVWLWXLYDQR LQ )UDQFLD R QHJOL 6WDWL 8QLWL� L FXL RUGLQDPHQWL JLj ULFRQRVFHYDQR
WDOH EHQHILFLR� 6XOOD QDVFLWD GHOOH VRFLHWj LQ ,QJKLOWHUUD� FIU� 5�5� )2502<� 7KH +LVWRULFDO )RXQGDWLRQV
RI 0RGHUQ &RPSDQ\ /DZ /RQGRQ� ����� VHFW� 9�
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1855 (22). La nascita di questo tipo di garanzia è quindi strettamente legata all’affermarsi
della società di capitali con responsabilità limitata dei soci (23).

La floating charge appare quindi, in un certo qual senso, come la risposta dei finan-
ziatori delle società alla limitazione della responsabilità, una risposta che trova nell’intera
azienda e nella sua capacità di generare reddito la garanzia del credito, lasciando nel
contempo all’impresa sovvenuta la piena disponibilità del complesso produttivo e dei
beni in esso impiegati.

���� )$55$5·6� &RPSDQ\ /DZ� /RQGRQ� ����� S� ��� 6HFRQGR O·DXWRUH WDOH RULHQWDPHQWR HUD IRQGDWR
VXO ULFRQRVFLPHQWR FKH OH VRFLHWj FRPPHUFLDOL SHUVHJXLYDQR ILQDOLWj HFRQRPLFKH H VRFLDOL UD]LRQDOL HG DQGD�
YDQR SHUWDQWR LQFRUDJJLDWH� 0DQLIHVWD]LRQH GL WDOH DSSURFFLR VDUHEEHUR OH DXWRUL]]D]LRQL DOOD ULGX]LRQH
GHO FDSLWDOH� TXHOOH DOOD PRGLILFD GHOOH FODXVROH UHODWLYH DOO·RJJHWWR VRFLDOH� LO JUDGXDOH ULFRQRVFLPHQWR
GHOO·DXWRQRPLD GHO PDQDJHPHQW� OD GHILQL]LRQH GHL UDSSRUWL IUD VRFLHWj PDGUH H VRFLHWj ILJOLD� $G HVVR VL
FRQWUDSSRQHYD VLQ GDOO·LQL]LR LO UHVSRQVLELOLW\ DSSURDFK� GHVWLQDWR LQ VHJXLWR DG DYHUH XQ·LQIOXHQ]D DQFRU
PDJJLRUH� DO TXDOH YHQJRQR ULFRQGRWWL� OD ULFKLHVWD GD SDUWH GHOOD OHJJH GL UHJLVWUDUH L GDWL HVVHQ]LDOL GHOOD
VRFLHWj H� VXFFHVVLYDPHQWH� XQ·DPSLD VHULH GL LQIRUPD]LRQL� O·DIIHUPD]LRQH LQ JLXULVSUXGHQ]D GHOOD GRWWULQD
GHOO·XOWUD YLUHV� FKH LQL]LDOPHQWH UHVWULQJHYD OD FDSDFLWj GL DJLUH GHOOD VRFLHWj DOO·RJJHWWR SUHYLVWR QHOOR
VWDWXWR� OD QRUPDWLYD LQ IDYRUH GHO PDQWHQLPHQWR GHO FDSLWDOH VRFLDOH LQ IXQ]LRQH GL WXWHOD GHL FUHGLWRUL
�DG HV� GLYLHWL GL� DQQDFTXDPHQWR WUDPLWH FHVVLRQL GL D]LRQL VRWWRFRVWR� DFTXLVWR GL D]LRQL SURSULH� GLVWULEX�
]LRQH ILWWL]LD GL GLYLGHQGL��

���� /D IORDWLQJ FKDUJH� FRPH VL q DFFHQQDWR� SXz HVVHUH LQIDWWL FRQFHVVD VROWDQWR GD XQD FRPSDQ\
H QRQ GD XQ GHELWRUH SHUVRQD ILVLFD� VLD SXUH LPSUHQGLWRUH� R GD XQD SDUWQHUVKLS� q LQWHUHVVDQWH WXWWDYLD
ULFRUGDUH FKH LO &RUN &RPPLWWHH� VXOOD EDVH GHL FXL ODYRUL VL q SURFHGXWR DOO·HPDQD]LRQH GHOO·,QVROYHQF\
$FW ����� DYHYD SURSRVWR GL HVWHQGHUH OD SRVVLELOLWj GL FRQFHGHUH IORDWLQJ FKDUJHV DQFKH DJOL LPSUHQGLWRUL
LQGLYLGXDOL� VHSSXU OLPLWDWDPHQWH DL EHQL D]LHQGDOL� &IU� ,QVROYHQF\ /DZ DQG 3UDFWLFH� 5HSRUW RI WKH 5HYLHZ
&RPPLWWHH� &KDLUPDQ 6LU .� &RUN� *%(� /RQGRQ� ����� &PQG ����� SDUU� ������ �G·RUD LQQDQ]L FLWDWR
FRPH &RUN 5HSRUW�� 4XHVWD SURSRVWD� SRL QRQ DFFROWD� VHPEUD IRVVH LQ SDUWH LVSLUDWD GDOO·LQWHQWR GL UHQGHUH
SL� QHXWUDOH OD VFHOWD GHOOD IRUPD VRWWR OD TXDOH HVHUFLWDUH O·LPSUHVD� 0ROWH SLFFROH LPSUHVH VRQR LQIDWWL
WHQWDWH GL FRVWLWXLUVL FRPH FRPSDQ\ SURSULR SHU DYHUH OD SRVVLELOLWj GL FRQFHGHUH XQD IORDWLQJ FKDUJH H�
GL FRQVHJXHQ]D� SRWHU DFFHGHUH SL� IDFLOPHQWH DO FUHGLWR�
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2. Il quadro normativo in materia di floating charge e di administrative receivership

I vari Companies Act succedutisi nel tempo dopo la l’affermazione dell’istituto nella
giurisprudenza delle corti diequity (24), riconobbero implicitamente lafloating charge,
dettando delle disposizioni in materia di registrazione essenzialmente ai fini della sua
opponibilità ai terzi. È importante ricordare che, in questo come in altri settori, esistono
delle differenze fra la legislazione dell’Inghilterra e del Galles da un lato e quella della
Scozia dall’altro. In Scozia, ove com’è noto il sistema giuridico è più simile a quello
di tipo continentale, lafloating charge è stata introdotta solo nel 1961 con un’apposita
legge (25).

L’attuale situazione delle fonti normative è, comunque, la seguente. La regolamenta-
zione della registrazione di tutte lecharges (e quindi anche dellefloating charges) è
contenuta nella Part XII delCompanies Act 1985 (sections 395/424); tali fondamentali
norme sono valide sia per l’Inghilterra ed il Galles che per la Scozia. Esse sono state
completamente sostituite dalCompanies Act 1989 che ha anche abrogato le sects.
412/424. Bisogna tuttavia tenere presente che le disposizioni contenute nel nuovo testo
delle sects. 395/420 delCompanies Act 1985, così come modificato dalle sect. 92 ss.
del Companies Act 1989, non sono entrate in vigore. Ai sensi della sect. 215 (2) di
quest’ultima legge infatti, esse avrebbero dovuto entrare in vigore con un ordine del
Secretary of State emesso constatutory instrument, che non è stato tuttavia mai emanato
(26). Norme particolari per la registrazione dellecharges delle società costituite all’este-
ro ed aventi una sede nel Regno Unito sono poi contenute nelChapter III ( sections
703A/703N), inserito nella più ampia part XXIII dedicata agli obblighi di registrazione
delle sedi di società estere (27). Sempre nelCompanies Act 1985 sono poi contenute
norme sullefloating charges, relative alla sola Scozia (Part XVIII), alcune essenziali,
quali quelle in materia del trattamento di unafloating charge nell’ambito delle procedure
di insolvenza ampiamente intese (sect. 463) e delle priorità frafloating e fixed charges
o fra diversefloating charges (sect. 464), materia questa che in Inghilterra resta invece
regolata prevalentemente da norme di origine giurisprudenziale, ancorché sufficiente-
mente consolidate.

���� ,O SULPR &RPSDQ\ $FW ´PRGHUQRµ YLHQH FRQVLGHUDWR TXHOOR GHO ���� FKH FRQVROLGz OD OHJLVOD]LRQH
HVLVWHQWH� LQWURGXVVH OH XQOLPLWHG FRPSDQLHV H TXHOOH OLPLWHG E\ JXDUDQWHH HG XQD SL� DQDOLWLFD GLVFLSOLQD
GHOOD OLTXLGD]LRQH� 6XFFHVVLYDPHQWH VL HEEHUR UHYLVLRQL DEEDVWDQ]D LPSRUWDQWL H FRQVROLGDPHQWL FLUFD RJQL
YHQWL DQQL R DQFRU SL� GL IUHTXHQWH H FRVu QHO ����� ����� ���� H ����� 'RSR O·DGHVLRQH GHO 5HJQR 8QLWR
DOOD &(( LO &RPSDQLHV $FW ���� KD UHFHSLWR OD VHFRQGD GLUHWWLYD &(( LQ PDWHULD GL D]LRQL H FODVVLILFD]LRQH
GHOOH VRFLHWj� 6XFFHVVLYDPHQWH O·DWWXDOH &RPSDQLHV $FW ���� VL q LQVHULWR LQ XQ RSHUD GL VLVWHPD]LRQH FKH
KD ULJXDUGDWR DQFKH OD OHJJH IDOOLPHQWDUH� 3HU OD VWRULD GHOOH VRFLHWj LQ ,QJKLOWHUUD H SHU XQD FURQRORJLD
GHO VXFFHGHUVL GHL&RPSDQLHV $FWV QHO WHPSR HG XQD VLQWHWLFD PD DFFXUDWD SDQRUDPLFD GHOO·DOWUD OHJLVOD]LRQH
LQ PDWHULD GL VRFLHWj �SHU TXDQWR ULJXDUGD DG HV� OD TXRWD]LRQH QHL PHUFDWL HG DOWUL DVSHWWL UHJRODPHQWDUL��
FIU� )$55$5·6� RS� FLW�� S� �� VV�

���� &RPSDQLHV )ORDWLQJ &KDUJHV $FW ����� 1HO WHVWR� RJQL YROWD FKH VL SDUOHUj GHOOD IORDWLQJ FKDUJH
H GHOO·DGPLQLVWUDWLYH UHFHLYHUVKLS FL VL ULIHULUj DOO·LVWLWXWR LQJOHVH� /H SULQFLSDOL GLIIHUHQ]H GHOOD GLVFLSOLQD
VFR]]HVH YHUUDQQR HYLGHQ]LDWH GL YROWD LQ YROWD VLQWHWLFDPHQWH� LQ QRWD R QHO WHVWR� PDQR D PDQR FKH VDUDQQR
DIIURQWDWL JOL DVSHWWL SDUWLFRODUL GHOO·LVWLWXWR�

���� 4XDQGR QRQ GLYHUVDPHQWH VSHFLILFDWR� OH FLWD]LRQL GHOOH VHFWLRQV UHODWLYH DOOD UHJLVWUD]LRQH VL
ULIHULVFRQR DO WHVWR YLJHQWH� ,Q DOFXQL FDVL� SHU HYLWDUH FRQIXVLRQL� YHUUj XOWHULRUPHQWH SUHFLVDWR ´YHFFKLR
WHVWRµ RYYHUR ´QXRYR WHVWRµ PHQWUH LQ $SSHQGLFH YHQJRQR ULSRUWDWL HQWUDPEH� 3HU O·HVDPH GL WDOL GLVSRVL]LR�
QL H GHOOH SULQFLSDOL GLIIHUHQ]H IUD OH GXH GLVFLSOLQH� FIU� LQIUD� SDUU� ���� H �����

���� $QFKH WDOL GLVSRVL]LRQL� LQWURGRWWH GDOOH VHFWV� �� VV� GHO &RPSDQLHV $FW ���� QRQ VRQR DQFRUD
HQWUDWH LQ YLJRUH�
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Norme particolari in materia di market charges, concernenti poi l’utilizzazione
dell’istituto nell’ambito delle insolvenze di mercato, sono poi contenute nellePart VII del
Companies Act 1989, intitolata “Financial Markets and Insolvency”, in Schedule 22 alle-
gata alla menzionata legge e nelle relative disposizioni regolamentari di attuazione (28).

Per quanto riguarda invece lareceivership (29), la disciplina legislativa è contenuta
nellaPart III dell’Insolvency Act1986 (sections28/72) la quale contiene distinti capitoli
dedicati all’Inghilterra ed al Galles da un lato ed alla Scozia dall’altro. Di notevole inte-
resse ai nostri fini sono anche leSchedules 1, 2, 6. 7. È importante ricordare come questa
parte dell’Insolvency Act1986 (così come la precedentePart II dedicata alla procedura
dell’administration) riunisca e consolidi delle disposizioni già contenute nel Companies
Act 1985 (dal quale esse sono state stralciate) e nel precedenteInsolvency Act 1985.
Prima degli anni 1985-86 non esisteva un’organica regolamentazione dellareceivership
ancorché i variCompanies Acts succedutisi nel tempo contenessero alcune disposizioni
ad essa relative (30).

Un’altra avvertenza utile, ai fini della comprensione del quadro normativo del Re-
gno Unito in materia societaria e fallimentare, è che sia ilCompanies Act 1985 chel’In-
solvency Act1986 sono corpus normativisimili ai nostri testi unici, che ancorché succes-
sivamente modificati (il primo dei due in particolare nel 1989), continuano ad essere
citati come tali. L’Insolvency Act 1986 è il risultato di una complessa opera di consolida-
mento della previgente legislazione fallimentare, ancora sostanzialmente basata sul fon-
damentaleInsolvency Act 1883 successivamente modificato e/o integrato nel 1914, nel
1926 e nel 1976 (31). Specie per quanto riguarda lecharges, la normativa di riferimento
non è però tutta contenuta nelCompanies Act 1985 giacché, come si è visto, ilCompanies
Act 1989 contiene importanti disposizioni in materia dimarket charges che sono autono-
me o a sé stanti in quanto non modificano le disposizioni delCompanies Act 1985 ma
si affiancano ad esse in una particolare materia (32).

Il quadro normativo è completato dai regolamenti emanati dalSecretary of State
in base alle deleghe contenute nella normativa primaria ed in particolare, per quanto

���� 3HU XQ·DQDOLVL GL WDOH QRUPDWLYD VSHFLDOH� FKH WHVWLPRQLD GHOOD YLWDOLWj GL TXHVWR WLSR GL JDUDQ]LD
QHOO·RUGLQDPHQWR LQJOHVH� FIU� LQIUD� &DS� ,,,� SDU���

���� 3HU OD GLIIHUHQ]D IUD O·DGPLQLVWUDWLYH UHFHLYHUKLS� OD TXDOH q SL� GD YLFLQR RJJHWWR GHOOD SUHVHQWH
LQGDJLQH� H UHFHLYHUVKLS� FIU� LQIUD &DS� ,,,� SDU� ��

���� /H SDUWL ULOHYDQWL GHL WHVWL QRUPDWLYL FLWDWL VRQR ULSRUWDWH LQ $SSHQGLFH SHU XQD SL� DJHYROH FRQVXO�
WD]LRQH�

���� 3HU XQD FURQLVWRULD GHO VXFFHGHUVL GHOOH OHJJL IDOOLPHQWDUL LQJOHVL QHO WHPSR FIU� &RUN 5HSRUW�
S� �� VV�

���� /D GLIILFROWj GL ULFRVWUX]LRQH GHOOH IRQWL QRUPDWLYH LQJOHVL WRJOLH DO JLXULVWD LWDOLDQR TXDOVLDVL
FRPSOHVVR GL LQIHULRULWj FLUFD OD FRPSOLFD]LRQH GHO SURSULR VLVWHPD� FRQVLGHUDWR DQFKH FKH QHO 5HJQR 8QLWR
O·XWLOL]]R GHOOH OHJJL q SL� UHFHQWH ULVSHWWR DL SDHVL GL GLULWWR FRQWLQHQWDOH� /H PDJJLRUL GLIILFROWj� LQGXEELD�
PHQWH DFXLWH GDO IDWWR RSHUDUH LQ XQ DPELHQWH QXRYR� GHULYDQR GDOO·HVLVWHQ]D GL XQD GLVFLSOLQD GLYHUVD SHU
OD 6FR]LD� GDO IDWWR FKH OHJJL DEEDVWDQ]D LPSRUWDQWL YHQJRQR VSHVVR PRGLILFDWH DQFKH QHO JLUR GL EUHYH
WHPSR� GDOOD FLUFRVWDQ]D FKH O·HQWUDWD LQ YLJRUH GHOOH VWHVVH q WDOYROWD VXERUGLQDWD DOO·HPLVVLRQH GL XQ RUGLQH
GHO 6HFUHWDU\ RI 6WDWH HPHVVR WUDPLWH 6WDWXWRU\ ,QVWUXPHQW� GDOO·HVLVWHQ]D GL XQ FRUSXV DEEDVWDQ]D ULOHYDQWH
GL QRUPH GL WLSR UHJRODPHQWDUH� 6XO SLDQR SUDWLFR� OH GLIILFROWj VRQR UDSSUHVHQWDWH GDO IDWWR FKH� FRPH GD
QRL� QRQ HVLVWH XQD UDFFROWD XIILFLDOH GHOOH OHJJL YLJHQWL�
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riguarda più da vicino il nostro tema, dallesections 410, 413 e 418 delCompanies Act
1985 e dalla sect. 411 dell’Insolvency Act 1986 (33).

Il conferimento di un ampio potere regolamentare, che in alcuni casi può arrivare
ad esonerare dall’applicazione di alcune disposizioni o addirittura a modificarle (34), co-
stituisce un esempio per sistemi come il nostro ove, soprattutto in materia fallimentare,
la legge è costretta a regolare aspetti anche minuziosi della procedura con la conseguente
scarsa flessibilità del sistema. L’obsolescenza di alcune regole che è estremamente diffi-
cile cambiare tempestivamente, porta infatti la prassi a distaccarsene con operazioni che
non solo sono di dubbia legittimità, ma creano incertezza dato che le norme viventi sono
dettate da orientamenti giurisprudenziali a volte non uniformi e comunque mutevoli.

Pur non essendo questa la sede per un approfondito esame del potere regolamentare
nel Regno Unito, si può notare come il relativo procedimento di emanazione sia circonda-
to da cautele simili a quelle che presiedono in Italia alla formazione di norme di rango
primario, quali i decreti legislativi delegati. I regolamenti devono essere infatti emanati
con “statutory instrument” e, prima di entrare in vigore, devono essere depositati presso
ogni ramo del Parlamento (35), il quale (la legge non lo dice espressamente ma la questio-
ne è pacifica) può chiedere che vengano apportati dei cambiamenti o decidere che i rego-
lamenti non vengano emanati ed ha, quindi, un potere maggior rispetto a quello del Parla-
mento italiano in sede di emanazione della legislazione delegata i cui pareri sugli schemi
di d. lgs., anche quando sono obbligatori, non sono giuridicamente vincolanti per il Go-
verno. Non solo, le norme in materia di conferimento del potere regolamentare contengo-
no di solito una clausola idonea ad assicurare un costante controllo del potere legislativo
sulle norme emanate dall’esecutivo. È infatti previsto che queste ultime siano soggette
al potere di annullamento del Parlamento da esercitarsi con delibera di entrambe le Ca-
mere (36). Tale potere di annullamento, che è completamente discrezionale e non ha
limiti di tempo, non è praticamente mai esercitato ma rende bene il concetto della perma-
nente subordinazione della normativa secondaria a quella primaria (37).

���� 3HU TXDQWR ULJXDUGD O·,QVROYHQF\ $FW ����� FIU� OH ,QVROYHQF\ 5XOHV ���� HPDQDWH LO ����������
HG LQ YLJRUH GDO ���������� H SHU TXDQWR ULJXDUGD LO&RPSDQLHV $FW ���� LQ PDWHULD GL LQVROYHQ]H GL PHUFDWR
H GL PDUNHW FKDUJHV� OH )LQDQFLDO 0DUNHWV DQG ,QVROYHQF\ 5HJXODWLRQV ���� �6, ����������� HPDQDWH DL
VHQVL GHOOD VHFWV� ������� GHOOD FHQQDWD OHJJH HG LQ YLJRUH GDO �� OXJOLR ����� /H SDUWL SL� VLJQLILFDWLYH
GHOOD GLVFLSOLQD UHJRODPHQWDUH FKH LQWHUHVVDQR JOL DUJRPHQWL RJJHWWR GL WUDWWD]LRQH VRQR FRPXQTXH ULSRUWDWH
LQ $SSHQGLFH DL ILQL GL XQD SL� DJHYROH FRQVXOWD]LRQH�

���� &IU�� DG HVHPSLR� OD VHFW� ������ GHO &RPSDQ\ $FW ����� QHO WHVWR PRGLILFDWR GDO &RPSDQLHV
$FW ����� FKH FRQIHULVFH DL UHJRODPHQWL LO SRWHUH GL HVFOXGHUH GDOO·DSSOLFD]LRQH R PRGLILFDUH� LQ DOFXQH
FLUFRVWDQ]H� OH QRUPH LQ PDWHULD GL QXOOLWj GL XQD FKDUJH FRQWHQXWH QHOOD SDUWH GHOOD OHJJH UHODWLYD DOOD UHJL�
VWUD]LRQH�

���� &IU�� DG HV�� ,QVROYHQF\ $FW ����� VHFW� �������
���� &IU�� DG HV�� ,QVROYHQF\ $FW ����� VHFW� ������ H &RPSDQLHV $FW ����� VHFW� �������
���� 8Q ULVXOWDWR VLPLOH SXz HVVHUH UDJJLXQWR LQ VLVWHPL FRPH TXHOOR LWDOLDQR DWWUDYHUVR XQD QXRYD

GLVFLSOLQD SHU OHJJH GHOOD PDWHULD FKH LQFLGD GLUHWWDPHQWH VXOOD QRUPDWLYD VHFRQGDULD HPDQDWD LQ EDVH DOOD
OHJJH SUHFHGHQWH�
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3. La definizione dell’istituto ad opera della giurisprudenza

La giurisprudenza successiva a quella esaminata nel par. 1 del presente capitolo,
andò sempre più affinando i tratti caratteristici dellafloating charge, sino ad arrivare
ad una definizione sufficientemente precisa ad opera di Romer L.J. nel casoRe Yorkshire
Woolcombers Association Ltd (38).

Vale la pena riportare il passaggio relativo a tale definizione alla quale la giurispru-
denza e la dottrina successive si sono sempre riportate, sia pure chiarendo ed ulteriormen-
te precisando alcuni concetti. “I certainly do not intend to attempt to give an exact defini-
tion of the term ‘floating charge, nor I am prepared to say that there will not be a floating
charge within the meaning of the Act, which does non contain all the three characteristics
that I am about to mention, but I certainly think that if a charge has the three characteri-
stics that I am about to mention it is a floating charge. (1) If it is a charge on a class
of assets of a company present and future; (2) if that class is one which, in the ordinary
course of business of the company, would be changing from time to time; and (3) if you
find that by the charge is contemplated that, until some future step is taken by or on
behalf of those interested in the charge, the company may carry on its business in the
ordinary way as far as concerns the particular class of assets I am dealing with.”

Questo passaggio mostra quindi tutti i profili essenziali della floating charge: si
tratta di una garanzia attuale, sopra un insieme di beni la cui amministrazione è lasciata
alla società debitrice la quale è libera di disporne nell’ambito dell’ordinario corso degli
affari.

Sembra utile analizzare più da vicino ciascuna di queste caratteristiche.

La natura attuale dellafloating charge, che non è quindi un impegno a concedere
una garanzia in futuro qualora ricorra un dato evento, è di estrema importanza per le
conseguenze che ad essa possono esser riconnesse. Essa è ben spiegata da Buckley L.J.
nella causaEvans v. Rival Granite Quarries Ltd (39) in un altro brano che merita di
essere riportato per esteso: “A floating charge is not a future security; it is a present
security which presently affects all the assets of the company expressed to be included
in it ... A floating security is not a specific mortgage of the assets, plus a licence of
the mortgagor to dispose of them in the course of business, but is a floating mortgage
applying to every item comprised in the security, but non specifically affecting any item
until some act or event occurs or some act on the part of the mortgagee is done which
causes it to crystallise into a fixed security.” (40).

L’altra caratteristica tipica dellafloating charge, messa in luce dalla celebre defini-
zione di Romer L.J., è quella di essere una garanzia su di un insieme di beni che la
società debitrice è libera di amministrare nell’ordinaria condotta dei propri affari. Quindi
da un lato la garanzia è su di un fondo aperto di beni suscettibili di cambiare in continua-
zione e, dall’altro, il debitore è libero di disporre di tali beni nella propria attività’ di

���� ������ � &K� '�� ���� OD GHILQL]LRQH ULSRUWDWD QHO WHVWR ILJXUD D S� ����

���� ������ � .�%�� ���� LO SDVVDJJLR ULSRUWDWR QHO WHVWR q D S� ����
���� 1HO SDVVDJJLR ULSRUWDWR OD VHQWHQ]D DGHULVFH TXLQGL DOOD F�G� PRUWJDJH RI IXWXUH DVVHWV WKHRU\�

LQ FRQWUDSSRVL]LRQH DOOD F�G� OLFHQFH WKHRU\ FKH DSSXQWR YLHQH FULWLFDWD� 6XOOD GLVWLQ]LRQH� FKH DSSDUH LO
IUXWWR GL XQ·HODERUD]LRQH GRWWULQDOH FRQGRWWD D SRVWHULRUL VXOOD JLXULVSUXGHQ]D� FL VL VRIIHUPHUj LQ VHJXLWR�
TXDQGR VDUDQQR SL� FKLDUH OH LPSOLFD]LRQL SUDWLFKH FKH O·DGHVLRQH DG XQD GHOOH GXH WHRULH FRPSRUWD� $OFXQH
GL WDOL LPSOLFD]LRQL VRQR WXWWDYLD DQWLFLSDWH RUD QHO WHVWR�
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impresa senza alcun bisogno di essere autorizzato di volta in volta dal creditore. Questa
caratteristica distingue la floating charge da un impegno a fornire garanzia su un bene
particolare con accordo fra le parti per posporre il perfezionamento della garanzia stessa.

Il fatto che l’insieme dei beni sui quali è data la garanzia cambi costantemente pur
mantenendo una propria individualità giuridica è stato paragonato in natura allo scorrere
di un fiume (che rimane sempre quello anche se le acque sono sempre diverse) e, nel
sistema giuridico inglese, all’interesse di un beneficiario di untrust: anche in questo
caso, infatti, finché il potere di amministrazione deltrustee continua, il beneficiario non
ha diritti su qualcuno in particolare dei beni inclusi neltrust (41).

Bisogna tuttavia osservare come l’insieme dei beni sui quali è data la garanzia non
deve necessariamnete presentarsi come “aperto” e cioè suscettibile di continue variazioni
sia in aumento che in diminuzione (anche se ciò avverrà nella maggior parte dei casi),
ma può anche presentarsi come “chiuso” non suscettibile cioè di accrescimento ma solo
di diminuzione. A tale conclusione la giurisprudenza è giunta nel casoRe Bond Worth
Ltd (42).

Un’altra definizione che conviene riportare, in quanto rende bene l’idea della carat-
tere fluttuante di questo tipo di garanzia è quella di Lord Macnaghten nel già citato caso
del 1897Governments Stock and Other Securities Investment Co. Ltd v. Manila Rly co.
“A floating security is an equitable charge on the assets for the time being of a going
concern. It attaches to the subject charged in the varying condition in which happens
to be from time to time. It is of the essence of such a charge that it remains dormant
until the undertaking charged ceases to be a going concern, or until the person in whose
favour the charged is created intervenes.” .

È interessante notare come il notevole sviluppo dellafloating charge nel Regno
Unito, favorito da una giurisprudenza sensibile alle ragioni dei creditori e alle esigenze
di sviluppo delle società tramite il finanziamento esterno, non trova riscontro negli USA,
dove prevaleva invece un approccio del diritto delle garanzie più simile a quello dei
paesi dell’Europa continentale. Negli USA infatti la giurisprudenza del XIX secolo affer-
mò con decisione che lasciare al debitore la libertà di disporre, nell’ambito degli affari,
dei beni dati in garanzia era incompatibile con la creazione di una garanzia valida a
tutti gli effetti e poteva essere considerato come una frode nei confronti dei creditori.
Se il creditore non esercitava il proprio controllo sui beni coperti dall’atto di garanzia,

���� (QWUDPEH OH VLPLOLWXGLQL VRQR GL 5�0� *22'(� /HJDO 3UREOHPV RI &UHGLW DQG 6HFXULW\� FLW��
S� ���

���� ������� � $OO� (�5�� ���� 8QD GLWWD IRUQLYD D FUHGLWR ILEUH VLQWHWLFKH DG XQD IDEEULFD GL WDSSHWL�
, FRQWUDWWL GL IRUQLWXUD VWDELOLYDQR FKH LO ULVFKLR GHOOD PHUFH SDVVDVVH DO FRPSUDWRUH DOOD FRQVHJQD PD FKH
OD SURSULHWj GHOOD VWHVVD ULPDQHVVH DO YHQGLWRUH ILQR DOO·DYYHQXWR SDJDPHQWR RSSXUH DOOD ULYHQGLWD GHO SUR�
GRWWR ILQLWR� QHO TXDO FDVR LO GLULWWR GHO IRUQLWRUH VL VDUHEEH WUDVIHULWR VXO ULFDYDWR GHOOD YHQGLWD� /D VRFLHWj
DFTXLUHQWH GLYHQQH LQVROYHQWH HG DOFXQL GHEHQWXUH KROGHUV QRPLQDURQR GHL UHFHLYHUV� 1HOOD VHQWHQ]D IX
ULWHQXWR FKH OD FODXVROD GL ULVHUYD GL SURSULHWj GHVVH OXRJR DG XQ HTXLWDEOH FKDUJH VRSUD OD PHUFH YHQGXWD
H FKH WDOH FKDUJH GRYHVVH HVVHUH QHFHVVDULDPHQWH FRQVLGHUDWD IORDWLQJ� DYXWR ULJXDUGR DO IDWWR FKH DL FRPSUD�
WRUL HUD GDWD DPSLD IDFROWj GL XWLOL]]DUH OD PHUFH QHOO·DPELWR GHOOD ORUR DWWLYLWj� /D IORDWLQJ FKDUJH I� SHUz
ULWHQXWD LQRSSRQLELOH DJOL DOWUL FUHGLWRUL SHU GLIHWWR GL UHJLVWUD]LRQH� /·LQWHUHVVH GHOOD SURQXQFLD VWD QHOO·HYL�
GHQ]LDUH OD IOHVVLELOLWj GHOOR VWUXPHQWR �FKH LQ TXHVWR FDVR FRQFRUUHYD FRQ XQD ULVHUYD GL SURSULHWj� H VRSUDW�
WXWWR LO IDWWR FKH RJJHWWR GHOOD JDUDQ]LD SXz HVVHUH DQFKH XQ LQVLHPH GHILQLWR GL FRVH� QRQ VRJJHWWR D VXFFHVVL�
YL LQFUHPHQWL �RJQL FRQVHJQD GL PHUFH HUD LQIDWWL RJJHWWR GL XQ GLVWLQWR FRQWUDWWR��
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quest’ultima doveva considerarsi come illusoria e nulla ed il creditore avrebbe tutt’al
più potuto considerarsi titolare di un semplice di diritto contrattuale (43).

La floating charge si radicò invece rapidamente in modo così profondo nella prassi
degli affari e nell’ordinamento inglesi, che i vari comitati incaricati di procedere alla
riforma delle leggi fallimentari succedutesi nel tempo hanno sempre riconosciuto che
si trattava di un elemento della finanza societaria troppo comune ed importante per poter
pensare di interferire con esso, sia pure per apportare dei cambiamenti atti a contrastare
un utilizzo distorto dell’istituto (44).

���� &IU� *HLOIXV Y &RUULJDQ� �� 1: ��� ������� %HQHGLFW Y 5DWQHU� ��� �� 6 &W 5� ��� ������� 3HU
XQD SL� GLIIXVD WUDWWD]LRQH GHOOD SRVL]LRQH GHOOD JLXULVSUXGHQ]D H GHOOD GRWWULQD VWDWXQLWHQVL SULPD GHOO·DGR�
]LRQH GHOO·8QLIRUP &RPPHUFLDO &RGH� FIU� *,/025(� 6HFXULW\ ,QWHUHVW LQ 3HUVRQDO 3URSHUW\� %RVWRQ 7R�
URQWR� ���� �� YROO��� FDSS� � DG � �FIU� LQ SDUWLFRODUH TXHVW·XOWLPR SHU 5XOH RI %HQHGLFW Y 5DWQHU �� 7DOH
SRVL]LRQH q VWDWD LQ VHJXLWR SDU]LDOPHQWH VXSHUDWD GDOO·DUW� � GHOO· 8&&� FKH� VHFRQGR O·LPSRVWD]LRQH SUHYD�
OHQWH� DPPHWWHUHEEH� LQ WXWWL JOL 6WDWL WUDQQH FKH LQ /RXLVLDQD� OD FRVWLWX]LRQH GL JDUDQ]LH JHQHUDOL VXOO·LPSUH�
VD DQFKH VH FRQ FDUDWWHULVWLFKH LQ SDUWH GLYHUVH GDOOD IORDWLQJ FKDUJH EULWDQQLFD� 6XO WHPD� FIU� *,/025(�
RS� FLW�� S� ��� VV�� SHU XQD FRPSDUD]LRQH GL WDOL JDUDQ]LH FRQ OD IORDWLQJ FKDUJH LQJOHVH� FIU� &22*$1�
%2.� 7KH LPSDFW RI $UWLFOH � RI WKH 8QLIRUP &RPPHUFLDO &RGH RQ WKH &RURSRUDWH ,QGHQWXUH� �� <DOH
/- ����� S� ��� H ��� VV�� 3� 5� :22'� &RPSDUDWLYH /DZ RI 6HFXULWLHV DQG *XDUDQWHHV� /RQGRQ� �����
�� V� 3HU XQD SDQRUDPLFD FRPSOHWD GHJOL RUGLQDPHQWL FKH FRQRVFRQR OD IORDWLQJ FKDUJH R DOWUH DQDORJKH
JDUDQ]LH JHQHUDOL VXL EHQL GHOO·LPSUHVD H SHU OH SUREOHPDWLFKH GHO ULFRQRVFLPHQWR DOO·HVWHUR GHOOD IORDWLQJ
FKDUJH VL ULQYLD DL SDUU� ���� H �����

���� 6L HVSULPH LQ WDOL WHUPLQL LO &RUN 5HSRUW� SDU� ��� S� ��� ULSUHQGHQGR XQ SDVVDJJLR GHO UDSSRUWR
GL XQ SUHFHGHQWH &RPLWDWR GHO �����
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4. Il sistema inglese dei diritti reali di garanzia ed i tentativi di unificazione sul mo-
dello dell’art. 9 dell’U.C.C. U.S.A.

Dopo aver illustrato la nascita della floating charge ad opera delle corti di equity,
aver visto le principali definizioni che ne ha dato la giurisprudenza e la grande diffusione
che l’istituto ha avuto nella pratica degli affari, sembra utile descrivere brevemente il
sistema inglese dei diritti reali di garanzia per vedere come si collochi al suo interno
la floating charge. Solo successivamente sarà possibile procedere ad un’analisi più ap-
profondita dell’istituto in tutti i suoi elementi ed implicazioni.

Quando si inizia lo studio di un istituto ci si imbatte sempre in un problema definito-
rio. Nel diritto inglese il terminesecurity può essere utilizzato in varie accezioni (45).
Nella prima, più ristretta e che più interessa il nostro tema, esso indica la garanzia per
il pagamento di un debito, sia essa di tipo personale che reale. Nella seconda, più estesa,
accezione la parola denota un contratto o titolo con il quale si crea o si riconosce l’obbli-
gazione di pagare una somma di danaro, anche se si tratta di obbligazione primaria e
non di garanzia in senso stretto. In questo senso, ove prevale l’utilizzo del nome in forma
plurale (securities), si suole definire, ad esempio, leshares (azioni) e ledebentures (ob-
bligazioni) emesse da unacompany comecorporate investment securities (46). Ai fini
della nostra indagine ci si atterrà invece al termine ristretto disecurity intesa come garan-
zia non senza segnalare che, come si vedrà in seguito, fra le due accezioni può anche
esserci una sovrapposizione quando i vari tipi di titoli di debito emessi da una società
vengano garantiti da unafixed o da unafloating charge (47).

Fatto sta che anche questo più ristretto significato disecurity intesa come garanzia
data dal debitore al creditore (sia essa reale o personale, possessoria o meno), che esclude
quindi le securities intese come titoli di massa emessi dalle società, non è esso stesso
univoco. Anche qui vengono infatti proposte due accezioni, una, c.d. tradizionale, che
limita il significato della parola al diritto di garanzia sopra una proprietà dato dal debitore

���� 4XHVWD SOXUDOLWj GL VLJQLILFDWL q ULFRQRVFLXWD LQ JLXULVSUXGHQ]D GD+DQGHYHO 3W\ /WG Y &RPSWUROOHU
RI 6WDPSV �9LFWRULD� ������ ��� &PZ/5� ��� �FIU� S� ���� H GD %URDG Y 6WDPS 'XWLHV &RPU ������ �
16:/5� �� �FIU� S� ����

���� 4XHVWR SL� DPSLR VLJQLILFDWR GHO OHPPD �� DVVDL GLIIXVR DQFKH GD QRL QHO PRQGR GHOOD ILQDQ]D
WDQWRGD DYHU GDWR OXRJR DG XQD VHULH GL GHULYD]LRQL FKH QRQ VL VXROH QHPPHQR SL� WUDGXUUH �OD SL� GLIIXVD
GHOOH TXDOL q VHFXULWL]DWLRQ� �� q DQFKH TXHOOR DGRWWDWR GD XQD VHULH GL GLVSRVL]LRQL GHO GLULWWR VRFLHWDULR
LQJOHVH� ,O &RPSDQLHV $FW ����VWDELOLVFH FKH ´VHFXULWLHV PHDQV VKDUHV� VWRFN� GHEHQWXUHV� GHEHQWXUH VWRFN�
ORDQ VWRFN� ERQGV� XQLW RI D FROOHFWLYH LQYHVWPHQW VFKHPH ZLWKLQ WKH PHDQLQJ RI WKH )LQDQFLDO 6HUYLFHV
$FW ���� DQG RWKHU VHFXULWLHV RI DQ\ GHVFULSWLRQµ �FIU� VHFW� ��� FKH GLVFLSOLQD LO WUDVIHULPHQWR GHL WLWROL��
,Q TXHVWD DFFH]LRQH LO WHUPLQH ULFRUUH DQFKH QHO &RPSDQLHV 6HFXULWLHV �,QVLGHU 'HDOLQJ� $FW ����� VHFW�
�� D�� QHO )LQDQFLDO 6HUYLFHV $FW ����� VHFWV� ������ H ������� QHO &ULPLQDO -XVWLFH $FW ����� VHFW� ��
H VFK� � H QHO 6WRFN 7UDQVIHU $FW ����� VHFW� �� 6XL SUREOHPL GHILQLWRUL FIU� GH )5$1&+,6� RS� FLW�� VXE
YRFL 6HFXULWLHV H 6HFXULW\� S� ���� VV� H *28*+� RS� FLW�� S� � VV� 3HU OD GLIIHUHQ]D� QRQ VHPSUH DJHYROPHQWH
FRPSUHQVLELOH VRSUDWWXWWR SHU TXDQWR ULJXDUGD OH GHQRPLQD]LRQL DWWULEXLWH DL WLWROL GL GHELWR �TXDOL GHEHQWX�
UHV� GHEHQWXUH VWRFN� ORDQ VWRFN� ERQGV��� IUD L YDUL WLSL GL VHFXULWLHV� FIU� 5�5� 3(11,1*721� &RPSDQ\
/DZ� FLW�� S� ��� VV�� VXOO·DUJRPHQWR VL WRUQHUj FRPXQTXH LQ VHJXLWR�

���� 8Q DOWUR WHUPLQH GDL VLJQLILFDWL SOXULPL �H WDOH TXLQGL GD LQJHQHUDUH FRQIXVLRQH� q SURSULR TXHOOR
GL GHEHQWXUH FKH ROWUH D LQGLFDUH OH REEOLJD]LRQL GL XQD VRFLHWj GHVLJQD� SHU TXHOOR FKH SL� LQWHUHVVD OD
SUHVHQWH WUDWWD]LRQH� SURSULR LO ´GRFXPHQWR VFULWWR FRQ LO TXDOH OD VRFLHWj ULFRQRVFH LO SURSULR GHELWR H FRQFH�
GH IL[HG H�R IORDWLQJ FKDUJHV VXO SURSULR SDWULPRQLRµ� ,Q WDOH DFFH]LRQH LO YRFDEROR q VSHVVR XWLOL]]DWR GDOOD
JLXULVSUXGHQ]D FLWDWD� SULPD IUD WXWWH /HY\ Y $EHUFRUULV 6ODWH DQG 6ODE &R ������ �� &K ��� GDOOD TXDOH
q WUDWWD OD GHILQL]LRQH RUD PHQ]LRQDWD� /·DFFH]LRQH GL GHEHQWXUH FRPH HTXLYDOHQWH GL VHFXULWLHV q LQYHFH
TXHOOD IDWWD SURSULD GDOOD VHFW� ��� GHO &RPSDQLHV $FW ����� VHFRQGR OD TXDOH ´·GHEHQWXUq LQFOXGHV GHEHQWX�
UH VWRFN� ERQGV DQG DQ\ RWKHU VHFXULWLHV RI D FRPSDQ\� ZKHWKHU FRQVWLWXLQJ D FKDUJH RQ WKH DVVHWV RI WKH
FRPSDQ\ RU QRWµ�
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al creditore con l’effetto di fare acquisire a quest’ultimo una priorità in caso di fallimento
nei confronti dei creditori non garantiti; l’altra, c.d. funzionale, che estende il significato
stesso a tutte le varie forme di c.d. credito del venditore (vendor credit, in contrapposizio-
ne allender credit cui si limita il concetto tradizionale di garanzia), basate sulla riserva
di proprietà applicabile ad una serie di transazioni commerciali quali,hire purchase,
conditional sale, finance leasing, supply of goods (48).

Va infatti segnalato come si sia formata nel Regno Unito una corrente di pensiero
che, partendo dall’osservazione della frammentarietà del sistema inglese delle garanzie
reali, ne ha riproposto una considerazione unitaria a prescindere dallo strumento con
il quale la garanzia si applica e del fatto che essa copralender credit ovvero unvendor
credit. Espressione di questo intento riformatore e dell’attenzione che esso ha ricevuto
anche in ambito governativo sono due successivi rapporti (49) in cui il sistema inglese
delle garanzie reali viene analizzato in tutti i suoi punti critici e ne viene proposta una
riforma unitaria dichiaratamente ispirata all’Article 9 dell’Uniform Commercial Code
U.S.A.(50) e della legislazione Canadese in materia.

���� /D GLVWLQ]LRQH IUD VLJQLILFDWR WUDGL]LRQDOH H IXQ]LRQDOH q GL *28*+� RS� FLW�� S� � VV�� DO TXDOH
VL ULPDQGD SHU XQD WUDWWD]LRQH SL� HVWHVD GHO WHPD� 3HU O·XWLOL]]R LQ IXQ]LRQH GL JDUDQ]LD GHOOD ULVHUYD GL
SURSULHWj� DVVDL ULGRWWR QHOO·RUGLQDPHQWR LWDOLDQR PD GLIIXVR LQ *HUPDQLDQHOO·DPELWR GL RSHUD]LRQL GL YHQGRU
FUHGLW �(LJHQWXPVYRUJHKDOW�� FIU� (� *$%5,(//,� RS� FLW�� S� ��� LO TXDOH VL VRIIHUPD� FRQ ULIHULPHQWL GL
GRWWULQD LWDOLDQD H VWUDQLHUD� DQFKH VXO WUDVIHULPHQWR VWHVVR GHOOD SURSULHWj LQ IXQ]LRQH GL JDUDQ]LD� GD QRL
LJQRWR PD FRQRVFLXWR QHO GLULWWR WHGHVFR �6LFKHUXQJVXEHUHLQJQXQJ� RYH UHDOL]]D XQD IXQ]LRQH DQDORJD DO
SHJQR VHQ]D VSRVVHVVDPHQWR �HG q XWLOL]]DWR QHOO·DPELWR GL RSHUD]LRQL GL OHQGHU FUHGLW��

���� ,O SULPR H SL� DQDOLWLFR q &RQVXPHU &UHGLW� 5HSRUW RI WKH &RPPLWWHH �&KDLUPDQ� /RUG &URZWKHU��
SUHVHQWHG WR WKH 3DUOLDPHQW E\ WKH 6HFUHWDU\ RI 6WDWH IRU 7UDGH DQG ,QGXVWU\� 0DUFK� ����� &PQG� �����
+062� /RQGRQ � YRO� �QRWR H FLWDWR FRPH &URZWKHU 5HSRUW�� ,O VHFRQGR� FKH q '�7�,� $ UHYLHZ RVI VHFXULW\
LQWHUHVW LQ SURSHUW\� GHO SURI� $�/� 'LDPRQG� /RQGRQ +062� ���� �QRWR H FLWDWR FRPH 'LDPRQG 5HSRUW��
/·REELHWWLYR GHL GXH UDSSRUWL q FRPXQH H VHEEHQH LO VHFRQGR VLD SL� VLQWHWLFR GHO SULPR q DG HVVR� LQ TXDQWR
SL� DJJLRUQDWR� FKH VL IDUj ULIHULPHQWR QHOOH EUHYL LQIRUPD]LRQL FKH VHJXRQR�

���� /· 8�&�&� GHJOL 8�6�$� q� FRPH q QRWR� XQD OHJJH XQLIRUPH LQ PDWHULD FRPPHUFLDOH DGRWWDWD
QHO ���� GD WXWWL JOL 6WDWL �DG HFFH]LRQH GHOOD /RXLVLDQD�� (VVD q GLYLVD LQ $UWLFOHV �DPSLH VH]LRQL WHPDWLFKH
FRUULVSRQGHQWL SLXWWRVWR DL 7LWROL GL XQ WHVWR QRUPDWLYR LWDOLDQR� D ORUR YROWD VXGGLYLVL LQ 6HFWLRQV �FRUULVSRQ�
GHQWL TXHVWH VL DL QRVWUL DUWLFROL�� $UWLFOH �� FKH q VXGGLYLVR LQ � SDUWL FKH FRPSUHQGRQR �� VHFWLRQV� ULXQLVFH
WXWWD OD OHJLVOD]LRQH LQ PDWHULD GL JDUDQ]LH FKH HUD SUHFHGHQWHPHQWH VWUDWLILFDWD �FRPH QHO 5HJQR 8QLWR�
HG HYROXWDVL VWRULFDPHQWH VHJXHQGR L GXH ILORQL GHOOH JDUDQ]LH GDWH QHOO·DPELWR GHO OHQGHU FUHGLW H GL TXHOOH
LQ XVR QHOO·DPELWR GHO YHQGRU FUHGLW �VRVWDQ]LDOPHQWH ULFRQGXFLELOL DOOD ULVHUYD GL SURSULHWj�� TXHVW·XOWLPR
SDUWLFRODUPHQWH VYLOXSSDWR QHJOL 86$ GRYH LO FUHGLWR DO FRQVXPR q VRUWR H SURVSHUDWR JLj QHL SULPL GHFHQQL
GHO YHQWHVLPR VHFROR� ,O PHULWR GHOO·$UW� � GHOO·8&& 86$ VWD SURSULR QHOO·DYHU VRVWLWXLWR XQD PLULDGH GL
JDUDQ]LH GLYHUVH� LQ TXDQWR D GHILQL]LRQH H DG DGHPSLPHQWL IRUPDOL� FRQ LO FRQFHWWR JHQHUDOH HG RQQLFRP�
SUHQVLYR GL VHFXULW\ LQWHUHVW LQWHVR FRPH XQ LQWHUHVVH VX EHQL PRELOL RG LPPRELOL FKH DVVLFXUD LO SDJDPHQWR
R O·HVHFX]LRQH GL XQ REEOLJD]LRQH �FIU� VHFWLRQ ������� &Lz KD SRUWDWR DG XQD QRWHYROH VHPSOLILFD]LRQH
UHQGHQGR LQXWLOL L PROWHSOLFL UHJLVWUL SUHYLVWL QHL YDUL VWDWL SULPD GHOO·LQWURGX]LRQH GHOOD ULIRUPD SHU RJQL
WLSR GL JDUDQ]LD� /D FRQVHJXHQ]D GHO SUHFHGHQWH VLVWHPD� FKH O·$UW� � KD SHUPHVVR GL VXSHUDUH� HUD FKH
O·LVFUL]LRQH QHO UHJLVWUR VEDJOLDWR �SRVVLELOH SHU OH GLIIHUHQ]H D YROWH PROWR VRWWLOL IUD L YDUL WLSL GL FRQWUDWWR�
FRPSRUWDYD OD QXOOLWj GHOOD JDUDQ]LD� /·XQLILFD]LRQH GHL VLVWHPL GL UHJLVWUD]LRQH GHOOH JDUDQ]LH KD LQROWUH
FRPSRUWDWR XQ VHQVLELOH ULVSDUPLR GL WHPSL �H TXHQGL GL FRVWL� QHOO·HIIHWWXD]LRQH GHOOH YLVXUH� 3HU XQD VLQWHVL
SDUWLFRODUPHQWH HIILFDFH GHOOD JHQHVL H GHO FRQWHQXWR GHOO·$UWLFOH �� FIU� 'LDPRQG 5HSRUW� FDS� �� 1RQ
q SRVVLELOH LQ TXHVWD VHGH GDUH FRQWR GHOOD DVVDL YDVWD OHWWHUDWXUD VWDWXQLWHQVH LQ PDWHULD� FIU� SHU WXWWL� *,/�
025(� RS� FLW�� S� ��� VV� �O·DXWRUH YLHQH FRQVLGHUDWR XQR GHL SULQFLSDOL DUWHILFL GHOO·$UW� ��� 3HU DOFXQL
FHQQL LQ GRWWULQD LWDOLDQD FIU� *$%5,(//,� RS� FLW�� S� �� V�� HG LQ SDUWLFRODUH� QW� �� LO TXDOH VRWWROLQHD
FRPH O·DUW� � 8�&�&� SUHYHGD XQD GLVFLSOLQD XQLWDULD SHU WXWWH OH IDWWLVSHFLH FKH UHDOL]]DQR XQR VFRSR GL
JDUDQ]LD D SUHVFLQGHUH GDOOD IRUPD LPSLHJDWD� 3HU XQ ELODQFLR FULWLFR GHOO·DSSOLFD]LRQH GL WDOH QRUPDWLYD�
FIU� O·DUWLFROR GL *,/025( VLJQLILFDWLYDPHQWH LQWLWRODWR 7KH *RRG )DLWK 3XUFKDVH ,GHD DQG WKH 8QLIRUP
&RPPHUFLDO &RGH� &RQIHVVLRQV RI D 5HSHQWDQW 'UDIWVPDQ� LQ *HRUJLD /5 ����� S� ����
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I principali difetti del sistema vigente nel Regno Unito sono stati individuati, da
questa corrente di pensiero, nell’eccessiva frammentazione e nella differente disciplina
che ricevono operazioni formalmente diverse ma simili dal punto di vista della funzione
economica, nella complessità e nell’incertezza della legge (soprattutto per quanto riguar-
da il sistema delle priorità in caso di insolvenza), nelle lacune del sistema di registrazione
delle garanzie (soprattutto quelle operanti nel sistema della riserva di proprietà), con
la conseguente difficoltà per un acquirente di rendersi conto se il bene acquistato sia
oggetto o meno di oneri pregiudizievoli (51). I punti centrali della proposta di riforma
erano quindi l’emanazione di una nuova legge in materia di garanzie reali, l’istituzione
di un registro unico informatico, al posto di quello esistente relativo alle soleCompany
Charges, l’introduzione in materia di graduazione delle garanzie di una regola generale
basata sulla priorità della data di registrazione (52).

È importante notare come l’autore della proposta di riforma sinteticamente illustrata,
a prescindere da quali possano essere i motivi per i quali non è stata attuata (53), esplicita-
mente chiarisca come i vari soggetti consultati gli avessero esplicitamente richiesto di
non farsi promotore di un’abolizione dellafloating charge e come lui stesso si fosse
reso conto che, nonostante la contraddizione teorica di tutto il sistema delle garanzie
con il principio dellapar condicio creditorum in sede fallimentare, non aveva incontrato
in pratica alcun sostegno per una loro abrogazione od anche per un’abolizione della sola
floating charge (54).

���� 'LDPRQG 5HSRUW� SDU� ��� H GD ��� D ����
���� 'LDPRQG 5HSRUW� LQ HVWHVR� PD LQ SDUWLF� SDU� ��� H FDS� ��
���� Ë GLIILFLOH GLUH VH FLz VLD GLSHVR GDOOR VFDUVR HQWXVLDVPR GHO *RYHUQR H GHL SULQFLSDOL HURJDWRUL

GL FUHGLWR DOOH LPSUHVH� FKH DYUHEEHUR SRWXWR WHPHUH FKH GDO ULRUGLQR GHO VLVWHPD GHOOH SULRULWj SRWHVVH
GLVFHQGHUH OD SHUGLWD GHOOR VWDWXV SULYLOHJLDWR GL GLULWWR R GL IDWWR ULFRQRVFLXWR LQ VHGH IDOOLPHQWDUH DL FUHGLWL
VWDWDOL �F�G� &URZQ GHEWV� HG DL IORDWLQJ FKDUJH KROGHU �TXDVL VHPSUH� DQFKH VH QRQ QHFHVVDULDPHQWH EDQ�
FKH�� GD XQR VFHWWLFLVPR DVVDL GLIIXVR LQ ,QJKLOWHUUD �FRPH GHO UHVWR LQ PROWL 3DHVL� TXDQGR VL WUDWWD GL SUHQGH�
UH D PRGHOOR LVWLWXWL GL DOWUL RUGLQDPHQWL RSSXUH GDOOH SUHRFFXSD]LRQL GHOOD FODVVH IRUHQVH SHU XQ SRVVLELOH
FDOR QHOOD GRPDQGD GL OHJDO DGYLFH FRQVHJXHQWH DG XQD UDGLFDOH VHPSOLILFD]LRQH GHO VLVWHPD� &HUWR q FKH
WDOL IDWWRUL� FRQVLGHUDWL QHO ORUR FRPSOHVVR� VHPEUDQR GDUH� DOPHQR LQ SDUWH� XQD VSLHJD]LRQH DOOD PDQFDQ]D
GL LPSXOVR SROLWLFR FKH KD IDWWR FDGHUH QHO QXOOD OD SURSRVWD GL ULIRUPD�

���� 'LDPRQG 5HSRUW� SDU� ����� HG ������ ,O UDSSRUWR GHGLFD SRL XQ DSSRVLWR FDSLWROR �LO ��� DOOD IORD�
WLQJ FKDUJH�
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5. Riserva di proprietà e garanzia nelleRomalpa clauses

È interessante tuttavia osservare come questo concetto funzionale disecurity, che
si estende alla riserva di proprietà in funzione di garanzia, si sia fatto strada anche nella
giurisprudenza inglese. Illeading case in materia è consideratoAluminium Industrie
Vaassen v Romalpa Aluminium Ltd, con il quale è stato riconosciuto che una riserva
di proprietà può operare in funzione di garanzia anche se non viene costituita unacharge
in senso proprio (55).

Una società olandese aveva venduto a credito ingenti quantitativi di fogli di allumi-
nio ad una società inglese, inserendo nel contratto una clausola secondo la quale la pro-
prietà della merce sarebbe passata all’acquirente solo all’atto del pagamento integrale
del prezzo. Fino a tale momento, la venditrice veniva considerata proprietaria degli og-
getti fabbricati tramite la fusione del metallo (anche come semplice componente non
esclusivo) ed avente diritto al ricavato della vendita di tali beni, sino a concorrenza del
proprio credito. L’alluminio stesso e gli oggetti da esso derivati sarebbero stati detenuti
dall’acquirente fiduciariamente (as fiduciary owner), sino al pagamento del prezzo. In
seguito a serie difficoltà finanziarie dell’acquirente, veniva nominato unreceiver il quale
certificava che una data somma da lui detenuta rappresentava il ricavato della vendita
dei fogli di alluminio acquistati dalla venditrice o di oggetti con esso fabbricati. La vendi-
trice reclamava la proprietà di tale somma con priorità nei confronti di tutti i creditori,
sia garantiti che chirografari. Tale pretesa veniva riconosciuta, sia in primo che secondo
grado. Secondo i giudici, infatti, per effetto della cennata clausola contrattuale, l’allumi-
nio era rimasto di proprietà della venditrice mentre l’acquirente lo vendeva (o vendeva
i prodotti dallo stesso derivati) come semplice agente della venditrice stessa; ne consegui-
va che quest’ultima aveva pieno diritto di apprendere il ricavato delle vendite con priorità
su tutti i creditori.

La causa ora descritta ha dato luogo alla così dettaRomalpa clause il cui scopo
è quello di assicurare il venditore contro il rischio del mancato pagamento una volta
che le merci siano state consegnate al compratore, a prescindere dal fatto che le merci
stesse abbiano mantenuto la loro identità ovvero siano state trasformate nel processo
produttivo (56).

È quindi divenuto abbastanza usuale che l’accordo sulla riserva di proprietà contenu-
to in unaRomalpa clause cerchi di estendere l’effetto di garanzia alle merci risultanti
dalla trasformazione di quelle consegnate ed addirittura al ricavato della vendita delle
merci stesse, sia nella forma originale che in quella successiva alla trasformazione stessa.
In questo caso la giurisprudenza, facendo prevalere la sostanza sulla forma, arriva ad
affermare che il diritto sopra le merci, originali o trasformate, o sul corrispettivo della
loro vendita conferito dal compratore al venditore in funzione di garanzia del pagamento,

���� ������ � $OO (�5�� ����
���� 8Q WLSLFR HVHPSLR GL 5RPDOSD &ODXVH q LO VHJXHQWH� ´$OO JRRGV ZLOO UHPDLQ WKH SURSHUW\ RI WKH

YHQGRU XQWLO WKH SULFH KDV EHHQ SDLG LQ IXOO DQG WKH SXUFKDVHU ZLOO UHPDLQ WKH EDLOHH RQO\ XQWLO SD\PHQW
LV PDGH�µ 6XOO·DUJRPHQWR FIU� 5�0� *22'(� 3URSLHWDU\ 5LJKWV DQG ,QVROYHQF\ LQ 6DOHV 7UDQVDFWLRQV� /RQ�
GRQ� ����� �QG HGQ� S� ��� 2$./(<� 3URSULHWDU\ FODLPV DQG WKHLU SULRULW\ LQ LQVROYHQF\� &/-� ��� �����
S� ���� &2:$1� &/$5. DQG *2/'%(5*�:LOO (QJOLVK 5RPDOSD FODXVHV EHFRPH UHJLVWUDEOH VHFXULWLHV"
LYL� ����� �� VV�
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costituisca una vera e propria charge piuttosto che una semplice retention security (57).
Il passo successivo dovrebbe tuttavia essere quello di ritenere le Romalpa clauses sogget-
te a registrazione, soprattutto per una maggiore tutela dei terzi acquirenti e, quindi, nulle
qualora non registrate (58).

Non è questa la sede per un esame approfondito della giurisprudenza in mate-
ria di Romalpa clauses: basti segnalare, qui di seguito, le più significative fra
pronunce (59).

Così è stato chiarito come la clausola stessa debba essere redatta affinchè, quando
l’acquirente è unalimited company, non venga considerata nulla per difetto di registrazio-
ne (60). In caso di liquidazione, quando il valore delle merci eccede il debito ancora
dovuto (perchè, ad es., quest’ultimo è stato parzialmente onorato) se la clausola viene
formulata nel senso che tale eccedenza spetti al venditore, essa sarà valida giacchè si
tratterà di vera e propria riserva di proprietà, mentre se la clausola stessa è redatta nel
senso che ilsurplus spetti al liquidatore dell’acquirente, essa sarà considerata nulla per
difetto di registrazione trattandosi, nella sostanza, di unacharge su delle merci.

È stato inoltre ritenuto che la clausola sia nulla per difetto di registrazione quando
prevede che la riserva di proprietà si estenda al ricavato della vendita a successivi acqui-
renti (61).

Sotto altro profilo, è stato deciso che la clausola può operare pienamente se la merce
venduta, che sia stata impiegata nel processo produttivo, possa essere separata senza
danno (62) mentre è da considerarsi ormai “nulla” quando le merci vendute siano state
trasformate in altre merci in modo da aver irrimediabilmente perso la loro identità (63).

���� &IU� 5H %RQG :RUWK /WG� ������ &K ��� D S� ���� ���� ��� H ���� %RUGHQ �8.� /WG � FLW�� &K
������ �� S� ������ 5H 3HDFKGDUW /WG ������ &K� ��� D S� �������� &ORXJK 0LOO ���� FLW�� ������ � $OO
(�5� ��� D S� �������� 6SHFLDOLVW SODQW 6HUYLFHV /WG Y %UDLWKZDLWH /WG ������ %�&�/&�� � D S� �� ( 3IHLIIHU
:HLQNHOOUHLQ�:HLQHQNDXI *PE+ 	 &R Y $UEXWKQRW )DFWRUV /WG ������ �:�/�5 � ���� $ 3� ���� 7DWXJ �8.�
/WG ���� FLW�� � %�&�&� ��� D S� �������� 5H :HOGHWHFK (TXLSPHQW /WG ������ %�&�/�&� ��� D S� ���� &RPSDT
&RPSXWHU /WG ���� FLW� ������ %�&�&� D��� D S� ��� H ���� 0RGHOERDUG /WG Y 2XWHU %R[ /WG ������ %&&
��� D S� ���� 3HU XQ DQDOLWLFR HVDPH GHOOD JLXULVSUXGHQ]D LQ PDWHULD GL SUHYDOHQ]D GHOOD VRVWDQ]D VXOOD
IRUPD H GL GLVJXLVHG FKDUJHV LQ UHOD]LRQH� IUD O·DOWUR DL FDVL GL FHVVLRQH GL FUHGLWL� DFFRUGL GL ULDFTXLVWR
H ULVHUYH GL SURSULHWj� FIU� *28*+� RS� FLW�� S� ��� VV�

���� (VVH ULHQWUHUHEEHUR LQIDWWL D SLHQR WLWROR QHOOD GHILQL]LRQH FKH OD VHFW� ������ QXRYR WHVWR GHO
&RPSDQLHV $FW ���� GD GHOOH FKDUJHV VRJJHWWH D UHJLVWUD]LRQH ´·FKDUJH PHDQV DQ\ IRUP RI VHFXULW\ �IL[HG
RU IORDWLQJ� RYHU SURSHUW\� RWKHU WKDQ DQ LQWHUHVW DULVLQJ E\ RSHUDWLRQ RI ODZµ �QRUPD FKH� FRPH VL q YLVWR�
QRQ q WXWWDYLD SL� HQWUDWD LQ YLJRUH�� /D WHVL GHOOD UHJLVWUD]LRQH GHOOH 5RPDOSD FODXVHV q VRVWHQXWD LQ PRGR
FRQYLQFHQWH GD &2:$1� &/$5. DQG *2/'%(5*� QHO FLWDWR DUWLFROR :LOO (QJOLVK 5RPDOSD FODXVHV
EHFRPH UHJLVWUDEOH VHFXULWLHV" 9D LQROWUH ULFRUGDWR FRPH OD UHJLVWUD]LRQH GHOOH ULVHUYH GL SURSULHWj LQ JHQHUD�
OH IRVVH VWDWD UDFFRPDQGDWD GDO 'LDPRQG 5HSRUW �FIU� SDU ������

���� 2OWUH DOOH VHQWHQ]H LQ PDWHULD GL SUHYDOHQ]D GHOOD VRVWDQ]D VXOOD IRUPD HG D TXHOOH FKH VL PHQ]LRQH�
UDQQR IUD EUHYH� FIU� FRPXQTXH� 5H $QGUDEHOO /WG �LQ OLTXLGDWLRQ� ������ � $OO (�5� ���� &ORXJK 0LOO /WG
Y 0DUWLQ ������ � $OO (�5�� ���� -RKQ 6QRZ 	 &R /WG Y '*% :RRGFURIW /WG ������ %&/& ��� 7DWXJ
�8.� /WG Y *DOH[ 7HOHVXUH OWG ������ � %&& ����

���� $UPRXU Y 7K\VVHQ (GHOVWDOZHUNH $* ������ � $OO (5 ����
���� &RPSDT &RPSXWHUV Y� $EHUFRUQ /WG ������ %&& ����
���� +HQG\ /HQQR[ �,QGXVWULDO (QJLQHV� /WG Y *UDKDPH 3XWWLFN /WG ������ � $OO (5 ����
���� 3HU XQ FDVR GL UHVLQH FKH HUDQR VWDWH IXVH LQ GHJOL DJJORPHUDWL� FIU� %RUGHQ �8.� /WG Y 6FRWWLVK

7LPEHU SURGXFWV /WG ������ &K ���
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6. Classificazione dei vari tipi di security

Non essendo stata adottata la riforma illustrata al paragrafo precedente, ci si limiterà
a dare un accenno al sistema dellesecurity in senso stretto (che afferiscono quindi ad
operazioni dilender credit), avendo tuttavia presente la tendenza della giurisprudenza
ad estendere la disciplina dellecharges alle riserve di proprietà che coprono le merci
successivamente trasformate ed il ricavato della loro vendita.

Fatta questa opportuna premessa, si può osservare come le categorie generali nelle
quali vengono suddivise le variesecurity siano simili a quelle conosciute dai diritti di
tipo continentale, mentre diverse e particolari sono i singoli istituti che a tali categorie
vengono ricondotti.

Così lesecurity vengono suddivise, a seconda della fonte, in contrattuali (consensual
es.:mortgage, charge, pledge) e legali (by operation of law: es.:lien). Si suole altresì
distinguere frareal e personal security. Le seconde (essenzialmente icontracts of gua-
rantee assimilabili alla fidejussione) non rientrano nel nostro campo di indagine mentre
le real security sogliono ulteriormente distinguersi inproprietary security, che comporta-
no il trasferimento della proprietà al creditore (mortgage, bill of sale), in possessory
security che trasferiscono al creditore il solo possesso (pledge) ed in charges che non
trasferiscono al creditore nè la proprietà nè il possesso ma lasciano il bene nella disponi-
bilità del debitore. Queste ultime a loro volta si suddividono infixed (quando sono con-
cesse su singoli beni o su determinate categorie di beni) efloating (quando sono concesse
sull’intero patrimonio sociale o su parte sostanziale dello stesso).

Limitando la nostra panoramica allecontractual e real security si può osservare
come l’ordinamento inglese ne conosca quattro (64).
y Il pledge che può essere costituito su beni mobili, merci e documenti rappresentativi

delle stesse, ma non sugli ordinari contratti scritti. Per quanto riguarda i titoli di massa,
bisogna aver presente che nel sistema inglese (contrariamente a quanto avviene negli
USA) è possibile costituire unpledge solo su quelli al portatore (shares warrants,
bearer shares e debentures) e non sulle azioni nominative (registered securities). Il
pledge si costituisce con il trasferimento del possesso.

y Il contractual lien, che è una sorta di forma attenuata dipledge in quanto il relativo
contratto limita il diritto dellienee di trattenere il bene in possesso a garanzia del paga-
mento, non conferendogli il diritto di vendere il bene stesso per soddisfarsi sul ricava-
to.

y Il mortgage è il trasferimento della proprietà in funzione di garanzia con la previsione
che essa verrà ritrasferita al debitore in seguito all’adempimento dell’obbligazione.
Il mortgage può essere costituito su ogni tipo di bene (mobile o immobile) e non ri-
chiede la consegna del bene per la sua costituzione.

y Le charges che sono una garanzia non possessoria (che non richiede il trasferimento
della proprietà e del possesso) e sono costituite con un accordo fra il debitore ed il
creditore con il quale determinati beni, categorie di beni o l’intera azienda sociale
vengono destinati alla soddisfazione del debito con priorità rispetto ai creditori chiro-
grafari (unsecured ogeneral creditors). Si tratta, come si è visto, di creature dell’equi-
ty e di una forme di garanzia proprie dellecompanies e che non possono essere quindi
concesse dalle persone fisiche (ancorchè imprenditori) e dallepartnerhips.

���� /·HOHQFR FKH VHJXH q WUDWWR GD *22'(� /HJDO 3UREOHPV RI &UHGLW DQG 6HFXULW\� FLW�� S� �� VV��
VL WUDWWD FRPXQTXH GL FRQFHWWL SDFLILFL LQ GRWWULQD HG LQ JLXULVSUXGHQ]D�
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7. La costituzione di una security

È ora utile accennare brevemente al procedimento necessario per creare un valido
“security interest” . La dottrina suole distinguere tre successivi stadi per la valida costitu-
zione di una garanzia reale; attachment, perfectione priority (65).

L’attachment è, in pratica, il processo stesso di creazione della garanzia fra le parti
(stipula del contratto, spossessamento, o l’uno e l’altra insieme a seconda del tipo di
garanzia): esso consiste nell’agganciare la garanzia stessa al bene (the security has faste-
ned on the asset) in modo da dare al creditore un diritto reale sullo stesso (66).

La perfection implica il compimento di tutti gli adempimenti necessari per rendere
opponibile la garanzia nei confronti dei terzi e, quindi, essenzialmente la registrazione.

Conpriority si indica la preferenza accordata allasecurity rispetto agli altri diritti
esistenti sullo stesso bene. Essa, più che come un adempimento necessario, può essere
considerata come l’effetto della valida costituzione della garanzia.

Altra dottrina ha messo in luce come unsecurity contract consti di due elementi.
Da un lato l’accordo contrattuale fra le parti, con il quale si stabilisce che il creditore
avrà dal debitore una garanzia di un certo tipo a copertura di un debito, dall’altra il trasfe-
rimento di unproprietary interest dal debitore al creditore che può essere fatto valere
nei confronti dei terzi (67).

Nella security la creazione contrattuale della garanzia avviene tramite una dichiara-
zione del debitore (granto declaration of trust) e questo elemento formale la distingue
dalle forme di riserva di proprietà, utilizzate nelle operazioni divendor credit ove la
creazione avviene appunto dauna reservation by the creditor (68).

���� *22'(� RS� XOW� FLW�� S� ��
���� ,O WHUPLQH GL RULJLQH GRWWULQDOH QRQ YD FRQIXVR FRQ O·HVSUHVVLRQH XVDWD GDOOD VFW� ������ GHOO·,QVRO�

YHQF\ $FW ���� D SURSRVLWR GHOOD IORDWLQJ FKDUJH VFR]]HVH �´:KHUH D FRPSDQ\ JRHV LQWR OLTXLGDWLRQ ���
D IORDWLQJ FKDUJH FUHDWHG E\ WKH FRPSDQ\ DWWDFKHV WR WKH SURSHUW\ ���� FKH q LQYHFH O·HTXLYDOHQWH GHOOD
FU\VWDOOLVDWLRQ GHO GLULWWR LQJOHVH� &IU� LQ SURSRVLWR OD VHFW� �������E� GHOOD VWHVVD OHJJH�

���� *28*+� RS� FLW�� S� � V�
���� 4XHVWR HOHPHQWR H· VRWWROLQHDWR GD *22'(� RS� XOW� FLW�� S� � VV�
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8. Il potere della company di costituire in garanzia i propri beni

Per concludere questa breve panoramica sul diritto delle garanzie reali inglese, biso-
gna ora trattare sinteticamente il tema del potere della società di concedere unasecurity
sui propri beni, dato che lafloating charge, come si è visto, è una garanzia che può
essere concessa esclusivamente dalle società di capitali.

In proposito va ricordato come la vecchia regola in materia di capacità di agire di
una società regolarmente registrata era strettamente legata ai poteri previsti nella clausola
dello statuto (memorandum e articles of association) relativa all’oggetto sociale. Gli
atti non espressamente previsti dallo statuto dovevano essere in rapporto di stretta stru-
mentalità con l’oggetto sociale. Ogni attoultra vires della società, incluso quello per
la concessione di un mutuo o la costituzione di una garanzia, era considerato nullo e
privo di effetto (69).

La rigidità di questa regola aveva dato luogo a vari inconvenienti ed essa fu criticata
dalle varie commissioni incaricate di procedere ad una revisione del diritto societario (70).

La vecchia dottrina dell’ultra vires è stata pertanto sottoposta ad una radicale revisio-
ne prima ad opera dell’European Community Act 1972 di recepimento dell’art. 9 della
I Direttiva sulla protezione dei terzi per gli atti che non rientrano nell’oggetto sociale
od eccedono I poteri degli amministratori e poi, in modo più globale, con ilCompanies
Act 1989.

In estrema sintesi, la situazione attuale è pertanto la seguente:a) una società può
scegliere, nel proprio statuto, di essere una “general commercial company”, nel qual
caso l’oggetto sociale è quello di intraprendere qualsiasi tipo di affari e la società stessa
ha il potere di fare tutto ciò che è funzionale allo svolgimento di tali affari (Companies
Act 1985, sect. 3A). Viene in questo modo meno il bisogno di redigere lunghe e comples-
se clausole statutarie in materia di oggetto sociale, che difficilmente possono prevedere
tutto;b) la validità di un atto compiuto da una società non può essere messa in discussione
invocando la mancanza di capacità giuridica a causa di limitazioni contenute nello statuto
(Companies Act 1985, sect. 35);c) nei confronti di chi contrae in buona fede con la
società, si presume che il potere degli amministratori di impegnare quest’ultima non
abbia limiti statutari. Tale norma si applica anche quando la persona era a conoscenza
che l’atto eccedesse i poteri degli amministratori, purchè non ne sia provata la mala
fede (Companies Act 1985, sect. 35A);d) chi contrae con una società non è tenuto a
controllare se l’atto che sta per compiere è permesso dallo statuto o se gli amministratori
hanno i relativi poteri (Companies Act1985, sect. 35B).

���� 6XOOD YHFFKLD FRQFH]LRQH GHOOD UHJROD GHOO·XOWUD YLUHV� FIU� *28*+� RS� FLW�� S� �� V� FRQ LQGLFD]LR�
QH GL QXPHURVL FDVL JLXULVSUXGHQ]LDOL

���� 5HSRUW RI WKH &RPPLWWHH RQ &RPSDQ\ /DZ $PHQGHPHQW �&KDLUPDQ� 0U� -XVWLFH &RKHQ�� &PQG�
����� /RQGRQ� ����� S� � V�� 5HSRUW RI WKH &RPSDQ\ /DZ &RPPLWWHH �&KDLUPDQ� /RUG -HQNLQV�� &PQG
����� /RQGRQ� ����� SDU� ������ /H DSSOLFD]LRQL JLXULVSUXGHQ]LDOL GL TXHVWD UHJROD HUDQR WDOYROWD PHQR
ULJLGH GL TXDQWR VL SRVVD LPPDJLQDUH� 1HO FDVR 0HUFDQWLOH %DQN RI ,QGLD /WG Y� &KDUWHUHG %DQN RI ,QGLD�
$XVWUDOLD DQG &KLQD �LQ OLTXLG�� ������ � $OO (�5� ���� DG HVHPSLR� IX ULWHQXWR FKH LO IDWWR FKH OH FODXVROH
VWDWXWDULH SUHYHGHVVHUR LO SRWHUH GHL GLUHWWRUL GL SUHQGHUH LQ SUHVWLWR GHO GHQDUR� QRQ OLPLWDYD LQ DOFXQ PRGR
LO SRWHUH JHQHUDOH GL LQGHELWDUVL GHOOD VRFLHWj VWHVVD FKH� SHUWDQWR� SRWHYD HVVHUH FRQIHULWR DQFKH DG DOFXQL
DJHQWL GLYHUVL GDL GLUHWWRUL� , OLPLWL SRVWL DO SRWHUH GL WDOL DJHQWL IXURQR ULWHQXWL XQD TXHVWLRQH LQWHUQD DOO·DP�
PLQLVWUD]LRQH GHOOD VRFLHWj VXOOD TXDOH FKL FRQFHGHYD SUHVWLWL QRQ HUD WHQXWR DG LQGDJDUH� )X SHUWDQWR ULWHQXWR
FKH OD VRFLHWj GRYHVVH ULVSRQGHUH DQFKH GHL SUHVWLWL VWLSXODWL GDJOL DJHQWL LQ HFFHVVR DL SRWHUL GHOHJDWL H
FKH OH FKDUJHV FRQIHULWH GD TXHVWL XOWLPL IRVVHUR YDOLGH�
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Questi principi si applicano, ovviamente, anche alla concessione di garanzie di ogni
tipo la quale sarà quindi facilitata.

Va infine ricordato come recenti iniziative per una revisione del diritto societario,
abbiano proposto un’ulteriore liberalizzazione delle clausole relative all’oggetto ed alla
capacità di agire delle società (71).

���� &IU 0RGHUQ &RPSDQ\ /DZ )RU D &RPSHWLWLYH (FRQRP\� 7KH VWUDWHJLF )UDPHZRUN� $ FRQVXOWD�
WLRQ 'RFXPHQW IURP WKH &RPSDQ\ /DZ 5HYLHZ 6WHHULQJ *URXS� )HE� ����� S� �� VV� )UD OH SURSRVWH GL
ULIRUPD VL VHJQDODQR TXHOOD GL HVSOLFLWDUH FKH QHOOH UHOD]LRQL FRQ L WHU]L XQD VRFLHWj KD OD FDSDFLWj GL FRPSLHUH
TXDOVLDVL DWWR FKH XQD SHUVRQD JLXULGLFD SRVVD FRPSLHUH H O·DEROL]LRQH GHOO·REEOLJR GL SUHYHGHUH XQD FODXVR�
OD UHODWLYD DOO·RJJHWWR VRFLDOH DOO·DWWR GHOOD FRVWLWX]LRQH�
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9.1 La differenza fra fixed e floating charge

Come si è visto, le caratteristiche fondamentali dellafloating charge delineate dalla
giurisprudenza delle corti diequity, sono il fatto di fluttuare su tutta la proprietà (presente
e futura) della società senza tuttavia attaccare alcun bene in particolare, la possibilità
del debitore di continuare a disporre liberamente della proprietà soggetta a tale garanzia
nell’ordinario corso degli affari e la sua cristallizzazione (cioè la trasformazione in una
fixed o specific charge) al ricorrere di determinati eventi.

Una parte significativa dell’opera definitoria della giurisprudenza si basa sulla di-
stinzione frafixed e floating charge, tanto che si può dire che i due istituti si siano pro-
gressivamente delineati per antitesi (72).

Sembra che l’espressionefloating security sia apparsa per la prima volta in giuri-
sprudenza proprio per descrivere la neonatacharge sull’intera impresa (73), mentre il
suo antonimospecific charge, del tutto equivalente afixed charge, era comparso poco
prima nel linguaggio dei giudici proprio per distinguerla da unacharge conferita sull’in-
tera impresa (74).

Tratto caratteristico dellafloating charge è quindi quello di riferirsi di norma all’in-
tera impresa che viene tuttavia lasciata nella piena disponibilità del debitore fino al verifi-
carsi di un evento di cristallizzazione. Fino a che quest’ultima non si verifica ilchargee
non può vantare alcun diritto su nessuno dei beni della società, ma quando la cristallizza-
zione avviene, lafloating charge diventafixed ad aggredisce tutti i beni compresi nel
patrimonio sociale e non soltanto i profitti dell’impresa. Come si è visto, fu proprio nel
leading case Re Panama che la pretesa del liquidatore di riferire il termine “undertaking”
esclusivamente ai profitti derivanti dall’attività imprenditoriale (e non anche ai singoli
beni compresi nel patrimonio sociale) fu decisamente respinta (75).

L’elemento più importante al quale la giurisprudenza ha da sempre dato rilievo,
nel decidere se qualificare unacharge comefixed oppurefloating, sta proprio nell’inten-
zione contrattuale delle parti che, nellafloating charge, deve essere quella di dare in

���� (VHPSODUH LQ SURSRVLWR OD GHILQL]LRQH GL /RUG 0DFQDJKWHQ LQ ,OOLQJZRUWK Y +RXOGVZRUWK� ´,
VKRXOG KDYH WKRXJKW WKHUH ZDV QRW PXFK GLIILFXOW\ LQ GHILQLQJ ZKDW D IORDWLQJ FKDUJH LV LQ FRQWUDVW WR ZKDW
LV FDOOHG D VSHFLILF FKDUJH� $ VSHFLILF FKDUJH� , WKLQN� LV RQH WKDW ZLWKRXW PRUH IDVWHQV RQ DVFHUWDLQHG DQG
GHILQLWH SURSHUW\ RU SURSHUW\ FDSDEOH RI EHLQJ DVFHUWDLQHG DQG GHILQHG� D IORDWLQJ FKDUJH� RQ WKH RWKHU
KDQG� LV DPEXODWRU\ DQG VKLIWLQJ LQ LWV QDWXUH� KRYHULQJ RYHU DQG VR WR VSHDN IORDWLQJ ZLWK WKH SURSHUW\
ZKLFK LW LV LQWHQGHG WR DIIHFW XQWLO VRPH HYHQWV RFFXUV RU VRPH DFW LV GRQH ZKLFK FDXVHV LW WR VHWWOH DQG
IDVWHQ RQ WKH VXEMHFW RI WKH FKDUJH ZLWKLQ LWV UHDFK DQG JUDVSµ� /D VHQWHQ]D q HGLWD ULSRUWDWR LQ ������
$& ���� LO SDVVDJJLR q D S� ����

���� 5H &RORQLDO 7UXVWV &R� H[ S %UDGVKDZ ������ �� &K ' ���� D S� ��� VV� SHU -HVVHO 05�
���� /·HVSUHVVLRQH q DQFRUD XQD YROWD GL -HVVHO 05� LQ 5H )ORUHQFH /DQG 	 3XEOLF :RUNV &R� ������

�� &K�'� ���� D S� ���� *Lj SUHFHGHQWHPHQWH WXWWDYLD LQ +ROUR\G Y� 0DUVKDOO� FKH FRPH VL q YLVWR q LO
SULPR FDVR LQ FXL VL DIIHUPDQR , SULQFLSL FKH SRL SRUWHUDQQR DOOD GLVWLQ]LRQH IUD IORDWLQJ H VSHFLILF FKDUJH�
/RUG :HVWEXU\ DYHYD ULOHYDWR FKH GL IURQWH DG XQD FHVVLRQH DWWXDOH GL SURSULHWj IXWXUD OD TXHVWLRQH HUD
SURSULR TXHOOD GL DFFHUWDUH VH LO FUHGLWRUH JDUDQWLWR �PRUWJDJHH� DYHVVH XQ TXDOFKH ´VSHFLILF HVWDWH RU LQWHUHVW
LQ WKH IXWXUH PDFKLQHU\µ FKH JOL JDUDQWLVVH XQ ´DFWXDO HTXLWDEOH HVWDWHµ RYYHUR XQ VHPSOLFH ´LQFRPSOHWH
RU LQFKRDWH LQWHUHVWµ FIU� ������ +/ &DV� ��� V�

���� )X LQIDWWL ULWHQXWR FKH LO WHUPLQH XQGHUWDNLQJ ´KDG UHIHUHQFH WR DOO WKH SURSHUW\ RI WKH FRPSDQ\�
QRW RQO\ ZKLFK H[LVWHG DW WKH GDWH RI WKH GHEHQWXUH� EXW ZKLFK PLJKW DIWHUZDUGV EHFRPH WKH SURSHUW\ RI
WKH FRPSDQ\µ FIU� ������ � &K $SS ��� SHU *LIIDUG /-�
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garanzia la stessa impresa sociale considerata come un going concern (76). Essenziale
quindi per l’esistenza dellafloating charge è la circostanza che l’impresa prosegua la
propria attività, il che comporta un continuo mutare dei beni oggetto della garanzia (77).

Ciò che caratterizza lafloating charge è quindi proprio il fatto che la garanzia viene
data sul “business itself as a going concern” che, a ben vedere, è un concetto distinto
da quello del patrimonio sociale ovvero anche di tutta la proprietà presente e futura,
possibilità queste che non sono tipiche dellafloating charge. Essenziale per l’esistenza
della floating charge è quindi che ilchargor sia lasciato libero di continuare l’attività
imprenditoriale e di disporre dei beni sociali senza che ilchargee possa interferire nella
stessa, fino a quando la garanzia rimane fluttuante (78).

È stato quindi correttamemte sostenuto come sia proprio della natura dellafloating
charge conciliare la garanzia del creditore con la libertà commerciale del debitore (79).

È concettualmente possibile che unafixed charge sia data su di una determinata
categoria di beni sociali, presenti e futuri, nel qual caso il titolo passa alchargee non
appena la proprietà viene acquistata dalchargor (80). La cessione da parte di un debitore
di tutta la proprietà o di una categoria rilevante della proprietà stessa presente e futura
non comporta quindi necessariamente l’esistenza di unafloating charge e può essere
invece coerente con unafixed charge (81). L’elemento di discrimine, in questi casi, sarà
proprio quello della libertà che viene o meno lasciata al debitore di disporre dei beni
dati in garanzia.

L’ipotesi in cui la garanzia sia data esclusivamente su beni attuali rende invece più
semplice qualificare lacharge qualefixed. Così, nel casoRe Atlantic Computer systems
plc è stato ritenuto che vi fosse unafixed charge perchè la garanzia non era di tipo ambu-
latorio e la proprietà gravata era limitata ai diritti di cui la società disponeva per effetto
di contratti di sublease, specificamente indicati (82). Ma in un caso successivo, dove
la garanzia comprendeva non solo le apparecchiature attualmente insublease ma anche
quelle che sarebbero state successivamente oggetto di tali contratti e tutti i canoni attuali
e futuri derivanti daisublease comunque posti in essere, fu ritenuto che si trattasse co-
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munque di una fixed charge perchè il fatto che la garanzia si estendesse a beni futuri
era del tutto neutrale rispetto alla naturafixed o floating della stessa (83).

Uno dei casi difixed charge su tutta una categoria di beni che più di frequente si
verificano è quello della garanzia data sui crediti dell’azienda (i c.d.book debts). è infatti
perfettamente possibile per la società debitrice dare in garanzia ad un creditore i propri
crediti presenti e futuri, ciò dà infatti luogo ad un’equity specific charge sul controvalore
di tali crediti non appena esso viene riscosso e, di conseguenza, impedisce alchargor
(il debitore principale) di disporre di uno dei crediti dati in garanzia senza il consenso
del chargee (il creditore garantito) (84).

Qualora la garanzia copra tutta una categoria di beni, anche futuri, la vera cartina
di tornasole per capire se si è in presenza di unafixed o di unafloating charge è quella
di vedere se, secondo l’intenzione delle parti, la semplice acquisizione della proprietà
da parte delchargor comporti la destinazione irrevocabile della proprietà stessa a soddi-
sfare il credito delchargee senza più possibilità per ilchargor di disporre della proprietà
stessa nell’ordinario corso degli affari (85).

Nelle ipotesi in cui lacharge si estende alla proprietà presente e futura, può tuttavia
non essere facile distinguere, in pratica, una garanziafloating da unafixed, specie qualora
le parti non abbiano chiaramente espresso la propria volontà circa il fatto che la proprietà
futura che viene in esistenza rimanga nella piena disponibilità delchargor per essere
utilizzata nell’ordinario corso dell’impresa (nel qual caso si avrà unafloating charge)
ovvero resti vincolata alla garanzia e non possa essere impiegata senza il consenso del
chargee (ed allora si sarà di fronte ad unafixed charge) (86).
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La distinzione può inoltre essere complicata dal fatto che l’ambiguità del contratto
può essere sfruttata dalle parti in sede processuale a seconda del gioco contingente delle
convenienze. Se infatti non vi sono creditori privilegiati od altri portatori difloating
charge, il creditore garantito avrà convenienza a sostenere la naturafloating della propria
garanzia al fine di poter nominare unadministrative receiver mentre, se vi è un’altra
floating charge o vi sono creditori privilegiati, egli avrà convenienza a sostenere che
la propria garanzia èfixed, perchè quest’ultima ha priorità sullafloating. Ma tutto ciò
risulterà più chiaro più avanti quando ci si soffermerà sui vantaggi e gli svantaggi di
questi due tipi di garanzia, in un ottica più specificamente applicativa.
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9.2 Segue: la prevalenza della sostanza sulla forma nell’applicazione giurispruden-
ziale

Nella propria opera di discernimento della vera natura di una garanzia la giurispru-
denza inglese, seguendo la teoria della prevalenza della sostanza sulla forma, è andata
talvolta oltre l’intenzione espressa dalle parti, che avevano qualificato unacharge come
fixed, ritenendo che si trattasse in effetti di unafloating charge mascherata, qualora il
chargor fosse stato lasciato libero di utilizzare i beni costituiti in garanzia nell’ordinario
corso degli affari, senza il consenso delchargee (87).

Si ritiene di riportare brevemente parte della casistica in materia perchè utile per
una migliore comprensione della differente natura dei due tipi di garanzia. è interessante
notare come, nel ricostruire la vera intenzione delle parti al di là di quella espressa e
delle etichette utilizzate, la giurisprudenza sia talvolta addirittura andata oltre la regola
generale, cui di solito si attiene, secondo la quale non ci si può avvalere della condotta
successiva delle parti per ricostruire il contenuto di un documento contrattuale (88). In
alcuni casi infatti le corti sembrano aver ignorato tale regola ed aver fatto riferimento
al mancato rispetto da parte dei contraenti della clausola sul previo consenso delchargee
per disporre dei beni costituti in garanzia (89).

Un’altra clausola che è stata talvolta interpretata come tipica di unafloating ed in-
compatibile con unafixed charge è quella che limita la libertà delchargor di concedere
successivecharges, dato che una società non può creare unacharge successiva che abbia
priorità rispetto ad un’antecedentespecific charge (90).

Altre ipotesi interessanti da ricordare sono quelle in cui la giurisprudenza ha ritenuto
che gli strumenti contrattuali utilizzati per conferire una garanzia su merci, su documenti
rappresentativi delle stesse od, ancor più di frequente, su azioni od altri titoli di massa
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variamente denominati (letter of pledge, letter of lien, letter of hypothecation, letter of
trust) fossero in sostanza delle floating charge ed, in quanto tali, ritenute talvolta invalide
per mancanza di registrazione.

Nel caso Mercantile Bank of India Ltd v. Chartered Bank of India, Australia and
China (in liquid.), già citato per quanto riguarda i poteri sociali di conferimento delle
garanzie (91), una società si era indebitata tramite propri agenti dando in garanzialetters
of hypothecation concernenti merci e prodotti contenuti nei propri magazzini. La società
stessa era lasciata libera di utilizzare merci e prodotti nell’ordinario corso degli affari
ed infatti il contenuto dei magazzini cambiava di frequente. Una banca, in possesso di
una di queste lettere che le conferiva il potere di apprendere le merci, si impossessava
del quantitativo di mercanzia previsto nella stessa. Fu ritenuto che la clausola sulla libertà
della società debitrice di utilizzare le merci date in garanzia facesse configurare laletter
of hypothecation come unafloating charge che, in quanto tale, avrebbe dovuto essere
registrata. L’esercizio del potere di apprensione, previsto dal contratto prima della liqui-
dazione, aveva comportato tuttavia la trasformazione della garanzia in unaspecific char-
ge opponibile al liquidatore.

Nella causaRe Lin Securities Pte (92), una società che operava come intermediario
in titoli aveva dato in garanzia ad una banca tutte le quote, le azioni ed i titoli di ogni
specie detenuti attualmente od in futuro nell’ordinario corso dei propri affari con dei
documenti denominatiletters of hypothecation. La società avrebbe dovuto emettere gior-
nalmente un certificato nel quale venivano specificati i titoli in proprio possesso e la
banca avrebbe potuto autorizzare la loro vendita tramite “girata” apposta sul certificato.
Il contratto conferiva alla banca unpledge sopra i titoli della società depositati presso
di essa, mentre quelli che restavano presso la società sarebbero stati da questa detenuti
under lien o in trust per conto della banca. Fu ritenuto che il contratto conferisse in
realtà unafloating charge, valida in quanto debitamente registrata (93), perchè i titoli
nel certificato giornaliero venivano indicati solo cumulativamente, per specie e quantità,
mentre l’autorizzazione alla vendita da parte della banca non avveniva quotidianamente
ma di tanto in tanto. Non vi era quindi un assoggettamento definitivo dei titoli compresi
nel certificato alla garanzia poichè la società era sostanzialmente lasciata libera di sosti-
tuire gli stessi e di venderli. I titoli dati in garanzia pertanto ruotavano continuamente.

Un ragionamento simile fu applicato nella causaChase Manhattan Bank NA v Wong
Tui San (94) in cui, nell’ambito di un accordo di ristrutturazione di un credito, una società
di intermediazione mobiliare costituiva in garanzia a favore della banca titoli per i quali
la stessa tuttavia manteneva la libertà di effettuare operazioni ditrading. Una clausola
iniziale dell’accordo conferiva in garanzia i titoli depositati, attualmente od in futuro,
presso la banca mentre una previsione successiva dava in garanzia anche i titoli non
depositati presso la banca ma detenuti dalla società, che li avrebbe dovuti custodire in
una cassaforte separata fornendo alla banca un certificato giornaliero di aggiornamento
del contenuto della stessa. Alla banca veniva consegnato il congegno di apertura di tale
cassaforte e riconosciuto il diritto di accedere alla stessa e trasferire i titoli in essa conte-
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nuti presso i propri locali. La banca non aveva però il congegno di apertura del locale
blindato ove la cassaforte era collocata ed il certificato giornaliero emesso dalla società
indicava i titoli solo per specie e quantità. La società era in sostanza libera di rimuovere
i titoli contenuti nella cassaforte e di utilizzarli nell’ordinario corso degli affari. I giudici
ritennero che il contratto costituisse unafixed charge sui titoli depositati presso i locali
della banca ed unafloating charge su quelli custoditi nella cassaforte della società.
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9.3 Segue: vantaggi e svantaggi dei due tipi di garanzia ed loro utilizzo congiunto
nella prassi prevalente

Dopo aver delineato, con l’ausilio della giurisprudenza, la differenza frafixed efloa-
ting charge si può procedere ad un sintetico esame comparato dei vantaggi e svantaggi
dei due tipi di garanzia (95).

Il vantaggio principale dellafloating charge è, per così dire, di tipo economico-com-
merciale, essa infatti permette al creditore di ottenere una garanzia senza nel contempo
limitare la capacità della società sovvenuta di svolgere la propria attività disponendo
di tutti i suoi beni. Certo si tratta di un vantaggio specialmente per il debitore ma, se
la società è solida, non è nemmeno nell’interesse del creditore ostacolarne l’attività gra-
vandone i beni con garanzie di tipo possessorio, dato che è proprio con il reddito generato
dall’attività commerciale che il credito sarà ripagato (96). In questa ottica si può notare
come lafloating charge stimoli, probabilmente, una visione imprenditoriale del credito
stesso poiché comporta la necessità di un’attenta analisi da parte delle banche sia in
sede di concessione del fido che di monitoraggio dell’impresa sovvenuta, al fine di co-
gliere in anticipo i segni premonitori di un’eventuale crisi (97). Dal punto di vista degli
interessi generali è inoltre assai verosimile che essa, come qualsiasi altro strumento che
rende più agevole l’accesso al credito, faciliti l’inizio di nuove attività e porti ad un
uso più responsabile dello stesso prestito commerciale (98).

Un altro aspetto positivo dellafloating charge, questa volta dal punto di vista del
creditore, è che essa costituisce una garanzia onnicomprensiva che, in caso di cristallizza-
zione, apprende tutti gliassets, anche quelli che non si prestano ad essere assoggettati
ad unafixed charge o dei quali il creditore difficilmente avrebbe potuto avere contezza.

Ma, dal punto di vista delchargee, il vantaggio decisivo dellafloating charge è
che essa gli consente di nominare un proprioadministrative receivership che, in caso
di insolvenza, prende il controllo dell’intera impresa invece di limitarsi a liquidare singoli
beni. Tale nomina, come si avrà modo di vedere, consente sostanzialmente di bloccare
un’eventuale procedura diadministration (99).
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FKDUJH"� DSSDUVR VXL QXPHUL GL 6- GHO ����������������������

���� 6L WUDWWD GL XQ DVSHWWR JHQHUDOPHQWH VRWWROLQHDWR� FIU�� DG HV�*22'(�/HJDO SUREOHPV � � �� FLW�� S� ���
���� 9D WXWWDYLD QRWDWR FRPH O·LQFHQWLYR DG XQR VWUHWWR PRQLWRUDJJLR GHOO·DQGDPHQWR D]LHQGDOH GD

SDUWH GHOOD EDQFD FKH GHWHQJD XQD IORDWLQJ FKDUJH GLPLQXLVFD VLJQLILFDWLYDPHQWH TXDQGR OD VWHVVD GHWHQJD
DQFKH IL[HG FKDUJHV FKH FRSURQR LQWHUDPHQWH LO FUHGLWR FRQFHVVR�

���� /·LPSRUWDQ]D GHOOD IORDWLQJ FKDUJH SHU O·LPSUHQGLWRULD EULWDQQLFD q VRWWROLQHDWD GDO &RUN 5HSRUW�
SDUU� ���� VV� H GDO 'LDPRQG 5HSRUW� SDUU� ������ ������ ������ RYH VL LSRWL]]D FKH OD PLQRUH YLWDOLWj GHOO·HFR�
QRPLFD VFR]]HVH SRVVD HVVHUH GLSHVD DQFKH GDO IDWWR FKH� SULPD GHOO·LQWURGX]LRQH GHOOD IORDWLQJ FKDUJH
SHU OHJJH QHO ����� LQ 6FR]LD QRQ HUD SRVVLELOH FRQFHGHUH JDUDQ]LH QRQ SRVVHVVRULH VX EHQL PRELOL� 'LIILFLOH
q LQYHFH GLUH TXDQWR OD SRVVLELOLWj GL FRQFHGHUH XQD IORDWLQJ FKDUJH SRVVD HVVHUH G·DLXWR QHOOD QDVFLWD GL
QXRYH LQL]LDWLYH LPSUHQGLWRULDOL� /·DIILGDPHQWR GL XQD VRFLHWj GL QXRYD FRVWLWX]LRQH JDUDQWLWR HVFOXVLYDPHQ�
WH GD XQD IORDWLQJ FKDUJH YLHQH FRQVLGHUDWR GD TXDOVLDVL EDQFD RSHUD]LRQH DVVDL ULVFKLRVD� DWWHVR FKH LO
WDVVR GL PRUWDOLWj GHOOH LPSUHVH QHRFRVWLWXLWH q VWDWLVWLFDPHQWH PROWR DOWR ULVSHWWR D TXHOOR GHOOH LPSUHVH
RSHUDQWL JLj GD WHPSR VXO PHUFDWR� 9D LQROWUH FKH DQFKH XQD VRFLHWj QHRFRVWLWXLWD KD VSHVVR GHL FHVSLWL
VXL TXDOL q SRVVLELOH FRQFHGHUH IL[HG FKDUJHV OH TXDOL� DG HV�� SRVVRQR LQVLVWHUH DQFKH VXL FUHGLWL GHOOD VRFLHWj
QHL FRQIURQWL GHL VRFL SHU OH D]LRQL JLj HPHVVH PD SHU OH TXDOL QRQ VLD VWDWR DQFRUD ULFKLHVWR LO SDJDPHQWR
�XQFDOOHG FDSLWDO��

���� 6L WUDWWD DQFKH LQ TXHVWR FDVR GL XQD YDQWDJJLR XQDQLPHPHQWH ULFRQRVFLXWR� FIU�� SHU WXWWL� *22�
'(� RS� ORF� XOWW� FLWW�
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D’altro canto, numerosi sono i vantaggi di unafixed rispetto ad unafloating charge.
Con la prima infatti, il creditore acquisisce un diritto reale immediato sul bene che cede
solo di fronte al terzo acquirente di buona fede a titolo oneroso che non abbia avuto
notizia della garanzia stessa (100). Dato però che molte dellecharges sono registrabili
esse vincoleranno anche i terzi acquirenti. Viceversa, l’atto di disposizione di un bene
rientrante nell’ambito di unafloating charge (si tratti di alienazione, di concessione di
un’altra garanzia, ecc.,) è, come regola generale, consentito dato che ilchargor può libe-
ramente disporre dei beni dell’impresa nel corso del normale esercizio degli affari.

Inoltre (e si tratta di un aspetto essenziale), mentre in caso di insolvenza unafixed
charge ha la priorità su tutti i crediti non garantiti, ancorchè assistiti da privilegio, una
floating charge viene posposta a tutti i creditori privilegiati (fisco, lavoratori, ecc.)
ed a quelli garantiti da unafixed charge. L’administrative recerverche abbia preso
possesso dell’azienda dovrà pertanto procedere innanzitutto a soddisfare tali credi-
tori, prima di corrispondere il ricavato della liquidazione dei beni aziendali alfloating
charge holder (101).

Dal punto di vista operativo inoltre, lafloating charge può vedere notevolmente
ridotto il suo valore dato che i beni sui quali essa potrebbe esercitarsi (denaro liquido,
merci in magazzino) essendo quelli più facilmente liquidabili, in caso di difficoltà, sono
i primi ad essere venduti per soddisfare creditori prima della liquidazione (102).

Inoltre, unafloating charge creata da una società entro i dodici mesi che precedono
l’insolvenza è considerata nulla, ai sensi della sect. 245dell’Insolvency Act1986, a meno
che non sia stata concessa a fronte di una contropartita in denaro o della fornitura di
merci e servizi (103).

Infine, mentre tutte le floating chargeconcesse da una società devono essere regi-
strate, pena la loro invalidità nei confronti dell’administrator, del liquidator e degli altri
creditori, unafixed charge è registrabile solo se è data su di uno dei beni elencati nella
sect. 396 delCompanies Act 1985 (104).

In pratica accade tuttavia che i creditori che si garantiscono tramitecharges (di soli-
to, ma non necessariamente, banche) tendono a combinare nello stesso documentofixed
e floating charges proprio per poter usufruire congiuntamente dei vantaggi delle due
forme di garanzia (105). In particolare, un creditore cercherà di garantirsi con dellefixed
charges sui singoli beni della società facilmente individuabili - siano essi materiali o
immateriali (immobili, macchinari, avviamento, crediti per capitale ancora non sotto-

����� &RPH VL YHGUj PHJOLR LQ VHJXLWR� OD GRWWULQD q GLYLVD VXO IDWWR FKH DQFKH LO IORDWLQJ FKDUJH KROGHU
SRVVD HVVHUH FRQVLGHUDWR WLWRODUH GL XQ SURSULHWDU\ LQWHUHVW SULPD GHOOD FULVWDOOL]]D]LRQH� &Lz QXOOD WRJOLH
WXWWDYLD DO IDWWR FKH O·DWWR GL GLVSRVL]LRQH FRPSLXWR GDO FKDUJRU QHOO·DPELWR GHOO·RUGLQDULR FRUVR GHJOL DIIDUL
VLD FRPXQTXH H SDFLILFDPHQWH FRQVLGHUDWR YDOLGR�

����� /D VWHVVD UHJROD VL DSSOLFD� RYYLDPHQWH� TXDORUD OD VRFLHWj q VRWWRSRVWD D OLTXLGDWLRQ�

����� ( VL WHQGH SHUFLz D GLUH� HYLGHQ]LDQGR LO SDUDGRVVR� FKH HVVD YDOH PHQR SURSULR QHO PRPHQWR
LQ FXL VHUYLUHEEH GL SL� �´LW LV ZRUWK OHDVW ZKHQ LW LV ZDQWHG PRVWµ��

����� 6XO SUREOHPD GHOO·DYRLGDQFH GHOOD IORDWLQJ FKDUJH DL VHQVL GHOOD GLVSRVL]LRQH FLWDWD� FIU� LQIUD�
&DS� ,,� SDU� ��

����� ,Q SUDWLFD WXWWDYLD TXHVWR YDQWDJJLR VL ULYHOD SRFR VLJQLILFDWLYR� SHUFKq HVVHQGR VSHVVR OH IL[HG
FKDUJHV GDWH VX GL XQ·DPSLD YDULHWj GL EHQu �R GL FDWHJRULH GL EHQL� q PROWR SUREDELOH FKH SHU DOPHQR XQR
GL HVVL VLD ULFKLHVWD OD UHJLVWUD]LRQH�

����� 7DOH GRFXPHQWR q GL VROLWR GHQRPLQDWR GHEHQWXUH� WHUPLQH FKH SXz LQJHQHUDUH FRQIXVLRQH FRQ
L WLWROL GL GHELWR HPHVVL GDOOD VRFLHWj� 8Q HVHPSLR GL GHEHQWXUH FRPSUHQGHQWH VLD IL[HG FKH IORDWLQJ FKDUJHV
q ULSRUWDWR LQ $SSHQGLFH�
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scritto, brevetti e altri diritti di proprietà intellettuale, ecc.) - e unafloating charge
sull’azienda sociale nel suo complesso. Un simile approccio dà alchargee un’adeguata
garanzia su tutti i beni di rilievo della società, mentre quest’ultima è libera di portare
avanti la sua attività imprenditoriale senza dover ricorrere di continuo al consenso del
chargee, dato che i beni coinvolti nel processo produttivo (i c.d.trading assets, quali
materie prime, semilavorati, merci, ecc.) sono soggetti allafloating charge. Il creditore
mantiene nel contempo il potere di nominare unadministrative receivership prendendo
il controllo della società e di opporsi alla procedura diadministration.

Va in proposito ricordato come la giurisprudenza abbia ritenuto che anche qualora
tutti i beni del debitore fossero stati coperti dafixed charges, la floating charge contenuta
in unadebenture dava comunque al creditore il potere di nominare unadministrative
receiver (106).

Assai più rara è l’eventualità che venga concessa esclusivamente unafloating charge
(107) e, quando ciò accade, è perchè spesso lo stessochargee si era in precedenza garanti-
to fixed charges sui più rilevanti beni aziendali e desidera quindi ottenere quel potere
di veto nei confronti dell’administration che, come vedremo, è insito nellafloating char-
ge e consente di porre in esecuzione le altre garanzie.

����� 5H &URIWEHOO /WG ������ %&& ����
����� &KH YLHQH LQ WDO FDVR VSHVVR GHVLJQDWD GDOOD SUDWLFD FRPH IHDWKHUZHLJKW �R OLJKWZHLJKW� IORDWLQJ

FKDUJH �RVVLD� IORDWLQJ FKDUJH ´SHVR SLXPDµ R ´OHJJHUDµ�� 6X GL HVVD FIU� )� 2',7$+� /LJKWZHLJKW )ORDWLQJ
&KDUJHV ������ -%/ ���
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10. Tipologia dei crediti assistiti da floating charge

Quanto alla diffusione della floating charge, non esistono in pratica statistiche atten-
dibili. Dati sul numero di tali garanzie registrate ogni anno sono disponibili presso le
Companies Houses, ove esse devono essere registrate, ma ciò non dà l’idea di che percen-
tuale di crediti delle banche sia coperta da unafloating charge (quasi sempre abbinata
a fixed charge o ad altri tipi di garanzia), dato questo che non viene fornito dalle singole
banche in quanto considerato riservato.

Da alcune interviste informali condotte nell’ambiente finanziario londinese (108),
è risultato comunque come lafloating charge sia una garanzia particolarmente diffusa
anche se, per i crediti di importo più basso, essa non viene di solito richiesta. Il suo
valore aggiunto sta infatti, come si è visto, essenzialmente nella possibilità di disporre
unaadministrative receivership, procedura che è pero costosa e quindi viene considerata
conveniente solo al di sopra di determinati importi. La percentuale di crediti coperti
anche da unafloating charge sembra aumentare gradualmente per i fidi medi e medio
grandi (fra le LST 250.000 le LST 1.000.000), con una tendenza a raggiungere il picco
per questi ultimi, per i quali viene quasi sempre richiesta. All’ulteriore crescere della
facilitazione creditizia la percentuale inizia invece a discendere e tende allo zero per
le linee di credito di ammontare estremamente elevato. Queste ultime sono infatti conces-
se a favore delle grandi imprese (di solito multinazionali) che, non desiderando per moti-
vi di immagine far figurare presso leCompanies Houses l’esistenza difixed o floating
charge sulla propria impresa, riescono, essenzialmente grazie all’altostanding creditizio
ed al forte potere contrattuale, a non concedere alcuna forma di garanzia (109).

Lo strumento risulta inoltre spesso utilizzato anche a copertura dei c.d.sindacated
loans, ciò i prestiti (di solito di rilevante ammontare) concessi da un gruppo di banche
ad un’impresa. Esso consente infatti, in caso di crisi del soggetto sovvenuto, la nomina
da parte delle banche, di un soloadministrative receivership, rendendo più agevole la
gestione coordinata del tentativo di salvataggio ed il recupero del credito.

Anche il tipo di attività nella quale l’azienda è impegnata sembra comunque avere
un certo rilievo nella scelta di una banca di chiedere unafloating charge. Se infatti, come
si è visto, i beni ai quali essa più si addice sono le materie prime, i semilavorati e le
merci in magazzino, che per il loro continuo ruotare mal si prestano ad essere sottoposti
ad unafixed charge, è ovvio che essa sarà presente per lo più per i crediti concessi nei
confronti delle imprese manifatturiere. Tale strumento sembra essere invece meno utile
per garantire affidamenti nei confronti di imprese il cui attivo sia costituito essenzialmen-
te di crediti (110) i quali, di solito, subiscono una notevole diminuzione di valore al
deteriorarsi della situazione finanziaria, dato che, quelli liquidi ed esigibili nei confronti
di soggetti solvibili, vengono prontamente liquidati mentre restano quelli non ancora
scaduti e di difficile recupero. In questi casi, lo scarso valore dellafloating charge rende-
rebbe antieconomica unaadministrative receivership.

����� (VVHQ]LDOPHQWH EDQFKH H ILUPV RI DFFRXQWDQWV OH TXDOL� FRPH YHGUHPR� KDQQR XQD SHUFH]LRQH
GHO IHQRPHQR SHUFKq JHVWLVFRQR OH DGPLQLVWUDWLYH UHFHLYHUVKLSV� /H FLIUH ULSRUWDWH GL VHJXLWR QHO WHVWR KDQQR�
RYYLDPHQWH� FDUDWWHUH SXUDPHQWH LQGLFDWLYR�

����� ,QIDWWL� DQFKH L SUHVWLWL LQWHUQD]LRQDOL QRQ VRQR� GL VROLWR� DVVLVWLWL GD JDUDQ]LH UHDOL� FRPH ULOHYD
*22'(� /HJDO 3UREOHPV ���� FLW� S� ���

����� 6L SHQVL� DG HVHPSLR� DG XQ·LPSUHVD GL FRVWUX]LRQH LO FXL DWWLYR q FRVWLWXLWR HVVHQ]LDOPHQWH GD
FUHGLWL QHL FRQIURQWL GHOO·DSSDOWDWRUH�
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La floating charge si caratterizza quindi come garanzia tipica del credito nei con-
fronti delle società che gestiscono imprese industriali di trasformazione. Contrariamente
a quanto avviene per i prestiti subordinati, essa è infatti del tutto assente nelle facilitazioni
concesse ad imprese finanziarie od in quelle intercreditizie. La differenza fra questi ulti-
mi e le floating charges è notevole: i prestiti subordinati sono uno strumento ibrido,
a metà fra il capitale di prestito e quello di rischio, che partecipa, tramite il meccanismo
della subordinazione, all’alea di impresa, mentre lafloating charge assolve la funzione
economica di qualsiasi altra garanzia. Essa consente di arrivare a gestire l’impresa trami-
te unadministrative receivership, ma con l’esclusivo scopo di meglio recuperare il credi-
to garantito (111).

Abbastanza diffuse sono poi lefloating charges rilasciate a garanzia dell’emissione
di debentures (qui intese nell’accezione di obbligazioni) che in questo caso si definiscono
secured debenture, al pari di quelle garantite da unafixed charge.

Un’emissione obbligazionaria viene di solito designata con l’espressionedebenture
stock quando i titoli di debito sono garantiti da unafloating charge, si parla invece di
mortgage debenture stock quando l’emissione è garantita da unafixed charge e diunsecu-
red loan stock quando non vi è alcuna garanzia, come nel caso delle obbligazioni quotate
in borsa (112).

Le debenture stock sono di solito accompagnate da untrust deed che contiene tutte
le condizioni contrattuali che legano la società ed iltrustee che agisce per conto di tutti
i portatori di obbligazioni. Iltrust deed specifica le modalità del prestito, i poteri del
trustee (fra i quali figura di solito quello di nominare unadministrative receiver in caso
di default) e le modalità con le quali essi possono essere esercitati. Con questa formula
il trustee diventa creditore della società per l’intero ammontare dell’emissione obbliga-
zionaria più gli interessi e le spese relative allo svolgimento del suo incarico (113), men-
tre gli obbligazionisti diventanoequitable beneficiaries del trust. Di conseguenza, per
la realizzazione dei loro diritti, idebenture stockholders dovranno innanzitutto agire con-
tro il trustee per costringerlo ad attivare i poteri ad esso riconosciuti dal contratto nei
confronti della società e a realizzare la garanzia (114).

����� Ë SUREDELOPHQWH TXHVWR LO PRWLYR SHU LO TXDOH OH IORDWLQJ FKDUJHV QRQ VRQR VRJJHWWH DG DOFXQD
SDUWLFRODUH UHJRODPHQWD]LRQH SUXGHQ]LDOH� Qq SHU TXDQWR ULJXDUGD OD SRQGHUD]LRQH DL ILQL GHO FDOFROR GHO
SDWULPRQLR GL YLJLODQ]D� Qq SHU FLz FKH FRQFHUQH HYHQWXDOL FDXWHOH DIIHUHQWL OD ORUR FUHD]LRQH HG DPPLQLVWUD�
]LRQH� 1q ULVXOWD FKH OH IORDWLQJ FKDUJHV H OH DGLPLQLVWUDWLYH UHFHLYHUVKLSV DEELDQR PDL GDWR OXRJR D SDUWLFR�
ODUL LQWHUYHQWL GL YLJLODQ]D�

����� 3HU OD GLIIHUHQ]D IUD OH YDULH GHILQL]LRQL ULSRUWDWH QHO WHVWR FIU� 3(11,1*721� &RPSDQ\ ODZ�
FLW�� S� ��� VV� 0� 67$03� 3UDFWLFDO &RPSDQ\ /DZ� /RQGRQ� ����� SDUU� ������ VV�

����� 9D WXWWDYLD WHQXWR SUHVHQWH FKH LO GLULWWR DG XQ FRPSHQVR SHU LO WUXVWHH GHYH HVVHUH HVSUHVVDPHQWH
SUHYLVWR QHO WUXVW GHHG� DOWULPHQWL VL ULWLHQH FKH O·XIILFLR VLD JUDWXLWR� FIU� 5H $FFOHV /WG ������ �� 6- ����
4XDQGR q VWDELOLWR XQ FRPSHQVR� GL VROLWR LO WUXVW GHHG SUHYHGH DQFKH FKH HVVR DEELD SULRULWj ULVSHWWR DL
FUHGLWL GHL GHEHQWXUH KROGHUV� 6H QRQ q GLYHUVDPHQWH VWDELOLWR� LO GLULWWR DOOD UHPXQHUD]LRQH FHVVD FRQ OD
QRPLQD GL XQ DGPLQLVWUDWLYH UHFHLYHU� FIU� 5H /RFNH 	 6PLWK /WG ������ � &K ����

�����0RUWJDJH ,QVXUDQFH &RUSQ /WG Y &DQDGLDQ $JULFROWXUDO� &RDO DQG &RORQL]DWLRQ &R /WG ������
� &K ����
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CAPITOLO II

La disciplina della floating charge

1. La floating charge come garanzia attuale - 2. La libertà di continuare
l’esercizio dell’impresa: gli atti di disposizione consentiti e quelle non
ammessi - 3. Alcune teorie sullafloating charge - 4. Le clausole restritti-
ve (fra lequali ilnegative pledge): funzioni, strutturaed efficacia nei con-
fronti dei terzi - 5. La cristalizzazione - 6.1. Il sistema delle priorità, gli
accordidi subordinazione, la rinunciaallagaranzia (waiver) -6.2.Segue:
la posizione dei creditori chirografari - 7.1. La registrazione: il sistema
vigente.Charges soggette a registrazione. Procedimento. Effetti. Valore
del certificato di registrazione - 7.2.Segue: le principali novità introdotte
dal Companies Act 1989 - 8.Floating charge e procedure di crisi: l’an-
nullamento della garanzia
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1. La floating charge come garanzia attuale

Come si è anticipato, un’altra importante caratteristica dellafloating charge è che
essa, sebbene non crei alcun vincolo attuale su dei beni specifici, non è un accordo per
creare una garanzia in futuro od una garanzia futura (115) giacchè, anche prima della
cristallizzazione, va considerata come una garanzia immediatamente esistente anche se
il suo carattere fluttuante fa sì che, prima di tale evento, essa non incida sulla disponibilità
di singoli beni da parte delchargor (116).

Altre volte questo concetto è stato espresso dalla giurisprudenza in modo differente,
affermando che lafloating charge è una garanzia attuale ma incompleta (117).

Questo aspetto va ulteriormente chiarito: l’incompletezza dellafloating charge ri-
spetto allafixed charge va intesa nel senso che la prima non comporta l’immediato pas-
saggio di un titolo o di un diritto perchè l’accordo delle parti è che la garanzia resti
fluttuante. Ma la concessione della garanzia ha effetto attuale ed immediato, nel senso
che non è necessario alcun atto successivo delchargor affinchè tale titolo o diritto sorga
in un secondo momento.

Molteplici sono le conseguenze di tipo pratico dell’aver ritenuto lafloating charge
una garanzia attuale, ancorchè non avente ad oggetto alcun bene in particolare sino alla
cristallizzazione.

Innanzitutto, al verificarsi di uno degli eventi di cristallizzazione la garanzia opererà
sui beni in essa ricompresi senza bisogno di alcun atto successivo del debitore o del
creditore.

In secondo luogo, una volta avvenuta la cristallizzazione, il portatore dellafloating
charge ha diritto di recuperare i beni sui quali la garanzia insiste dall’acquirente o dal
creditore munito di garanzia reale (che ne fossero venuti in possesso dalla società non

����� 3HU XQ FDVR GHO JHQHUH� DQWHFHGHQWH DO GHOLQHDUVL GHOOD IORDWLQJ FKDUJH� FIU�0RJJ Y %DNHU ������
� 0 	 : ���� 3HU XQR VXFFHVVLYR� 5H *UHJRU\ /RYH 	 &2� )UDQFLV Y *UHJRU\ /RYH 	 &2 ������ � &K
���� 4XL YL HUD VWDWR XQ DFFRUGR SHU OD FRQFHVVLRQH GL XQD JDUDQ]LD LQ IXWXUR� TXDORUD VL IRVVHUR YHULILFDWH
FHUWH FLUFRVWDQ]H� )X ULWHQXWR FKH O·HVHFX]LRQH GHOO·DFFRUGR VWHVVR DYUHEEH FRPSRUWDWR LO QDVFHUH GHOOD IORD�
WLQJ FKDUJH QRQ GDOOD GDWD GHOO·DFFRUGR� PD GD TXHOOD GHO YHULILFDUVL GHOOH FRQGL]LRQL LQ HVVR FRQWHPSODWH
�FIU� 6DUJDQW - D S� �����

����� 6L ULWLHQH XWLOH ULSRUWDUH DOFXQL SDVVDJJL LQ FXL OD JLXULVSUXGHQ]D SL� ULVDOHQWH KD PHVVR LQ OXFH
WDOH DVSHWWR� &RVu q VWDWR ULWHQXWR FKH� ´+HUH WKH VHFXULW\ LV H[SUHVVHG WR EH D ¶IORDWLQJ VHFXULW\·� LW EHFRPHV
VR WKH PRPHQW LW LV JLYHQ� LW IORDWV IURP WKH ILUVW LVVXH RI GHEHQWXUHV� LW LV QRW D IORDWLQJ VHFXULW\ IURP D
FHUWDLQ SRLQW� EXW LV D IORDWLQJ VHFXULW\ WR EHJLQ ZLWKµ� %UXQWRQ Y (OHFULFDO (QJLQHHULQJ &RUSQ ������
� &K ���� SHU .HNHZLFK - D S� ���� 2SSXUH� ´��� WKH FKDUJH RI WKH GHEHQWXUH�KROGHUV LV D VXEVLVWLQJ RQH�
WKRXJK QRW LPPHGLDWHO\ HIIHFWLYH� 6R ORQJ DV WKH GHEHQWXUHV KDV QRW FU\VWDOOLVHG� WKH FKDUJH ZLOO QRW EH
HIIHFWLYH� EXW WKH FKDUJH LV WKHUH� HYHU\WKLQJ KDV WR EH GRQH WR PDNH LW D FKDUJH� DQG DOO WKDW LV ZDQWHG
LV VRPHWKLQJ WR FDOO LW LQ DFWLYLW\�µ� 5H 9LFWRULD 6WHDPERDW ���� FLW� ������ � &K ���� SHU .HNHYLFK - D S�
��� � (G DQFRUD� ´$ IORDWLQJ VHFXULW\ LV QRW D IXWXUH VHFXULW\� LW LV D SUHVHQW VHFXULW\ ZKLFK SUHVHQWO\ DIIHFWV
DOO WKH DVVHWV RI WKH FRPSDQ\ H[SUHVVHG WR EH LQFOXGHG LQ LW�µ� (YDQV Y 5LYDO *UDQLWH ���� FLW� ������ � .%
��� SHU )OHWFKHU 0RXOWRQ - D S� ��� H ��� H SHU %XFNOH\ /- D S� ���� &RQFHWWL VLPLOL VRQR HVSUHVVL DQFKH
LQ DOWUL FDVL� IUD L TXDOL� 5H 6WDQGDUG 0DQXIDFWXULQJ &R ������ � &K ��� SHU )U\ /- D S� ����

&RPH VL YHGUj LQ VHJXLWR �FIU� &DS� ,,� SDU� Q� ��� LO FDUDWWHUH GL JDUDQ]LD DWWXDOH GHOOD IORDWLQJ FKDUJH
YLHQH PHVVR LQ GLVFXVVLRQH� LQ GRWWULQD� GDOOD F�G� PRUWJDJH RI IXWXUH DVVHWV WKHRU\�

����� ´7KH GHEHQWXUHV PXVW EH UHJDUGHG DV LQFRPSOHWH DVVLJQPHQWV ZKLFK GR QRW EHFRPH FRPSOHWH
XQWLO WKH WLPH ZKHQ WKH UHFHLYHU LV DSSRLQWHGµ� %LJJHUVWDII Y 5RZDWW·V ���� FLW�� ������ � &K �� SHU .D\
/- D S� ����
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nell’ordinario corso degli affari) ed il suo diritto prevale su quello del creditore munito
di titolo che non abbia portato a termine l’esecuzione prima della cristallizzazione (118).

Inoltre, eventuali restrizioni a disporre di alcuni beni contenute nel contratto istituti-
vo dellafloating charge, vincolano il terzo che ne sia stato a conoscenza. Il titolare di
unafloating charge potrà poi ottenere un’ingiunzione che impedisca alla società di opera-
re al di fuori della normale gestione degli affari, o di violare in altro modo gli impegni
contrattuali, mettendo così in pericolo la sua garanzia (119).

Infine, il titolare dellafloating charge ha il diritto di rivolgersi al giudice chiedendo
la nomina di unreceiver, qualora la sua garanzia sia in pericolo, anche se non si sia
verificato un evento di cristallizzazione.

L’attualità, a ben vedere, dà anche conto del funzionamento di uno dei principali
fatti di cristallizzazione: la nomina diun administrative receiver da parte del portatore
della floating charge che, quale evento del tutto discrezionale, non potrebbe spiegarsi
qualora la garanzia stessa non conferisse da subito determinati poteri. Su questi aspetti
si avrà tuttavia modo di soffermarsi in seguito.

����� 3UREOHPDWLFKH TXHVWH VXOOH TXDOL FL VL VRIIHUPHUj SL� GLIIXVDPHQWH QHO &DS� ,,� SDU� ����
����� 3HU XQ·LSRWHVL GHO JHQHUH� FIU� +XEEXFN Y� +HOPV ������ �� /�-� &K� ����
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2. La libertà di continuare l’esercizio dell’impresa: gli atti di disposizione consenti-
ti e quelli non ammessi

Come si è visto, caratteristica fondamentale dellafloating charge è che la società
rimane libera di disporre dei beni soggetti alla garanzia nell’ordinario corso degli affari.

Questo concetto viene spesso espresso dalla giurisprudenza più risalente con l’affer-
mare che esiste una licenza implicita di continuare l’ordinario corso degli affari, anche
se ciò non è stato espressamente stabilito con un’apposita formula nel contratto. Nei
primi casi infatti, ledebentures non contenevano un’autorizzazione espressa la quale
veniva quindi ritenuta implicita nellafloating charge (120).

Successivamente si diffuse la prassi di prevedere clausole di autorizzazione (licence)
espressa di continuare l’esercizio dell’impresa fino ad un evento didefault; tali clausole
rappresentavano un’esplicitazione contrattuale di ciò che sino ad allora le corti avevano
necessariamente considerato come implicito (121).

In casi più recenti viene riaffermato il concetto che iltrading power insito in una
floating charge consente alla società di continuare a disporre validamente dei propri
beni nell’ambito dell’ordinario corso degli affari (122).

Se si analizzano più da vicino i casi relativi ad operazioni che sono state ritenute
rientrare nel concetto di ordinario corso degli affari, ci si rende conto di come esso sia
in realtà abbastanza ampio si da ricomprendere qualsiasi atto di disposizione dei beni
aziendali, ad eccezione di quelli che sono suscettibili di porre termine all’attività impren-
ditoriale.

Così, sono stati ritenuti rientrare nellaimplied o express licence: l’utilizzo di denaro
contante incassato nell’ambito dell’attività commerciale per gli scopi dell’attività stessa,
diversi dalla soddisfazione del credito garantito (123); l’impiego del denaro derivante

����� &RVu LQ 5H <RUNVKLUH :RROFRPEHUV·V $VVRFLDWLRQ /WG ������ � &K ���� &R]HQV�+DUG\ /- ULWLHQH
FKH XQD IORDWLQJ FKDUJH VX WXWWD OD SURSULHWj R VX FDWHJRULH ULOHYDQWL GHOOD VWHVVD ´PXVW FRQWDLQ H[SUHVVHO\
RU E\ QHFHVVDU\ LPSOLFDWLRQ D ULJKW WR WKH FRPSDQ\ WR GHDO ZLWK LW IRU D FHUWDLQ WLPH DV WKRXJK WKH FKDUJH
KDG QHYHU EHHQ H[HFXWHG�µ �LYL D S� ��� V��� ,Q +HDWRQ DQG 'XJDUG /WG Y &XWWLQJ %URV /WG ������ � .%
���� 6DOWHU - GHVFULYH OD OLFHQ]D GHO FKDUJRU GL SRUWDUH DYDQWL JOL DIIDUL FRPH� DQ ´LPSOLHG OLFHQFH IURP
WKH GHEHQWXUH KROGHUV WR FDUU\ RQ LWV RUGLQDU\ EXVLQHVVµ �LYL� S� ����� $OWUH GHILQL]LRQL GHO JHQHUH SRVVRQR
ULQWUDFFLDUVL� QHOOD SULPD JLXULVSUXGHQ]D� LQ LQ 5H )ORUHQFH /DQG ���� FLW��� ������ �� &K ���� SHU -HVVHO
- D S� ��� V�� 5H +DPLOWRQ·V :LQGVRU ,URQZRUNV� H[ 3LWPDQ DQG (GZDUGV ������ �� &K ���� D S� ����
5H &RORQLDO 7UXVWV &R���� FLW�� ������ �� &K ���� D S� ��� SHU -HVVHO 05� :KHDWOH\ Y 6LONVWRQH DQG +DLJK
0RRU &RDO &R ������ �� &K ���� SHU 1RUWK - D S� ����

����� 3HU HVHPSL GL FDVL RYH IXURQR ULQYHQXWH WDOL FODXVROH GL H[SUHVV OLFHQFH� FIU�� 5H *HQHUDO 6RXWK
$PHULFDQ &R ������ � &K ���� +RGVRQ Y 7HD &R ������ �� &K ���� 5H +RUQH DQG +HOODUG ������ ��
&K ���� :LOOPRWW Y /RQGRQ &HOOXORLG &R ������ �� &K ���� (GZDUGV Y 6WDQGDUG 5ROOLQJ 6WRFN 6\QGDFDWH
������ � &K ���� *RYHUQPHQWV 6WRFN DQG 2WKHU 6HFXULWLHV ,QYHVWPHQW &R ���� FLW� ������� $�&�� ��� 'DYH\
	 &R Y :LOOLDPVRQ � 6RQV /WG ������ � 4% ���� (GZDUG 1HOVRQ 	 &R /WG Y )DEHU 	 &R ������ � .%
���� &R[ 0RRUH Y 3HUXYLDQ &RUSQ /WG ������ � &K ���� 5H &URPSWRQ 	 &R� /WG ������ � &K ���� 3HU
XQ HOHQFR HG XQD FDWHJRUL]]D]LRQH GHOOH HVSUHVVLRQL XVDWH QHL FRQWUDWWL� FIU� *28*+� RS FLW�� S� ��� V�

����� 6LHEH *RUPDQ ������ � /OR\G·V 5HS ��� D S� ��� V�� 5H .HHQDQ %URV /WG ������ %&/& ���
D S� ����

����� 5H 3DQDPD ���� FLW�� ������ � &K $SS ���� D S� ���� :KHDWOH\ Y 6LONVWRQH DQG +DLJK 0RRU
&RDO &R ������ �� &K ��� D S� ����
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dal prestito garantito dalla floating charge stessa (124); il pagamento di debiti, anche
quando essi siano relativi ad un credito fatto alla società dai suoi amministratori (125),
ovvero effettuati in seguito a minaccia di procedere ad esecuzione o per effetto dell’ese-
cuzione stessa (126) nonché in generale l’adempimento di altre obbligazioni (127); le
transazioni reciproche che conferiscono un diritto di compensazione (128); la vendita

����� 5H )ORUHQFH ���� FLW�� ������ �� &K ' ��� D ����

����� :LOOPRW Y /RQGRQ &HOOXORLG &R ������ �� &K ���� D S� ����
����� /D TXHVWLRQH QRQ q VHPSUH VWDWD SDFLILFD H ELVRJQD RYYLDPHQWH GLVWLQJXHUH IUD O·HVHFX]LRQH

LQL]LDWD SULPD GHOOD FULVWDOOL]]D]LRQH H TXHOOD FRPLQFLDWD GRSR� ,Q XQ SULPR WHPSR HUD VWDWR LQIDWWL ULWHQXWR
FKH VH OD IORDWLQJ FKDUJH ODVFLDYD OD VRFLHWj OLEHUD GL GLVSRUUH GHL EHQL QHOO·RUGLQDULR FRUVR GHJOL DIIDUL�
QRQ HUD SRVVLELOH O·HVHFX]LRQH FRQWUR XQD SUHHVLVWHQWH IORDWLQJ FKDUJH� 'DYH\ 	 &R :LOOLDPVRQ 	 6RQV
/WG ������ � 4% ��� D S� ���� 1RUWRQ Y <DWHV ������ � .% ��� D S� ���� 6XFFHVVLYDPHQWH SHUz WDOH UDJLRQD�
PHQWR QRQ IX SL� VHJXLWR SHUFKq GLYHQQH FKLDUR FKH O·HVHFX]LRQH LQL]LDWD SULPD GHOOD FULVWDOOL]]D]LRQH QRQ
HUD LQFRPSDWLELOH FRQ O·DXWRUL]]D]LRQH LPSOLFLWD DOO·DWWLYLWj FRPPHUFLDOH� &RVu� LO SDJDPHQWR GL XQ GHELWR
VRWWR PLQDFFLD GL HVHFX]LRQH R D FDXVD GHOOD VWHVVD IX ULWHQXWR YDOLGR QHL FRQIURQWL GHO FKDUJHH ILQWDQWR
FKH OD JDUDQ]LD ULPDQHYD IOXWWXDQWH� $QFKH TXDQGR O·XIILFLDOH JLXGL]LDULR VL HUD JLj LPSRVVHVVDWR GHL EHQL
HG LO FKDUJRU DYHYD TXLQGL SDJDWR SDUWH GHO GHELWR� q VWDWR ULWHQXWR FKH LO SDJDPHQWR IRVVH VWDWR HIIHWWXDWR
SURSULR SHU FRQVHQWLUH DOO·D]LHQGD GL FRQWLQXDUH JOL DIIDUL� GL PRGR FKH QRQ SRWHYD VRVWHQHUVL FKH OD IORDWLQJ
FKDUJH VL IRVVH FULVWDOOL]DWD SHU HIIHWWR GHOOD FHVVD]LRQH GHOO·DWWLYLWj� FIU� 5RELQVRQ Y %XUQHOO·V 9LHQQD %DNHU\
&R /WG ������ � .% ���� $OOR VWHVVR PRGR� LO SDJDPHQWR GL XQ GHELWR GD SDUWH GHO FKDUJRU DO ILQH GL HYLWDUH
OD YHQGLWD GHL EHQL DSSUHVL GDOO·XIILFLDOH JLXGL]LDULR QHO FRUVR GHOO·HVHFX]LRQH q VWDWR ULWHQXWR YDOLGR QHL
FRQIURQWL GHO FKDUJHH� DQFKH VH TXHVW·XOWLPR DYHYD SURYRFDWR OD FULVWDOOL]]D]LRQH GHOOD IORDWLQJ FKDUJH
TXDQGR LO GHQDUR SDJDWR HUD QHOOH PDQL GHOO·XIILFLDOH JLXGL]LDULR FKH QRQ OR DYHYD DQFRUD FRQVHJQDWR DO
FUHGLWRUH SURFHGHQWH� +HDWRQ DQG 'XJDUG /WG Y &XWWLQJ %URV /WG� FLW�� ������ � .% ���� 1HO SL� YROWH
FLWDWR FDVR (YDQV Y 5LYDO *UDQLWH 4XDUULHV /WG ������ � .% ���� OD FRUWH UHVSLQVH GHFLVDPHQWH O·LGHD
FKH OD IORDWLQJ FKDUJH� ILQWDQWR FKH ULPDQH IOXWWXDQWH� SRVVD FRPSRUWDUH XQ TXDOVLDVL HIIHWWR GL LPPXQLWj
QHL FRQIURQWL GHOO·HVHFX]LRQH �LYL D S� ����� 7DOH DVVXQWR QRQ YLHQH LQILFLDWR GD DOFXQH DIIHUPD]LRQL GL
%XFOH\ - LQ 5H /RQGRQ 3UHVVHG +LQJH &R /WG ������ � .% ��� D S� ��� VV� VXO IDWWR FKH LO GLULWWR GHO
IORDWLQJ FKDUJHH SUHYDOH VX TXHOOR GHO FUHGLWRUH FKH DJLVFH LQ HVHFX]LRQH� DQFKH SULPD FKH VLD VWDWR QRPLQDWR
O·DGPLQLVWUDWLYH UHFHLYHU� SHUFKq LQ WDO FDVR HUD VWDWD JLj SUHVHQWDWD O·LVWDQ]D GL QRPLQD GHOO·DGPLQLVWUDWLYH
UHFHLYHU� PHWWHQGR FRVu ILQH DOOD OLEHUWj GHOOD VRFLHWj GL FRQWLQXDUH O·DWWLYLWj�

����� 3HU XQD UDVVHJQD GL SUHFHGHQWL VXOO·DUJRPHQWR� FIU� 3DOPHU·V &RPSDQ\ 3UHFHGHQWV ���WK HGQ�
����� YRO ,,,� S� ���

����� &RPH VL q YLVWR LO IDWWR FKH� ILQWDQWR FKH OD JDUDQ]LD FRQWLQXD D IOXWWXDUH� LO FKDUJRU SRVVD ULFHYHUH
SDJDPHQWL D IURQWH GHL VXRL FUHGLWL H DGHPSLHUH DOOD SURSULH REEOLJD]LRQL YLHQH FRQVLGHUDWR SDUWH LQWHJUDQWH
GHOO·DXWRUL]]D]LRQH LPSOLFLWD D FRQWLQXDUH O·DWWLYLWj FRPPHUFLDOH� 'D FLz GLVFHQGH� LQ OLQHD GL SULQFLSLR�
DQFKH OD SRVVLELOLWj GHOOD FRPSHQVD]LRQH� 3L� LQ SDUWLFRODUH HVVD q VWDWD ULWHQXWD SRVVLELOH SHU L FUHGLWL UHFL�
SURFL FKH VLDQR JLj OLTXLGL HG HVLJLELOL SULPD GHOOD FULVWDOOL]]D]LRQH� %LJJHUVWDII Y 5RZDWW·V ���� FLW�� ������
� &K� ��� (GZDUG 1HOVRQ���� FLW�� ������ � .% ���� 7RQ\ /HH 0RWRUV /WG Y 06 0DF 'RQDOG 	 6RQ ������
/WG ������ � 1=/5 ���� 9LHQH JHQHUDOPHQWH FRQVHQWLWD DQFKH OD FRPSHQVD]LRQH IUD LO FUHGLWR GHO WHU]R
DQWHULRUH DOOD FULVWDOOL]]D]LRQH HG XQ VXR GHELWR VXFFHVVLYR FKH GHULYL GD XQ FRQWUDWWR FRQFOXVR SULPD GHOOD
FULVWDOOL]]D]LRQH VWHVVD� 5RWKHU ,URQ :RUNV /WG Y &DQWHUEXU\ 3UHFLVLRQ (QJLQHHUV /WG ������ 4% �� /D
FRPSHQVD]LRQH QRQ YLHQH LQYHFH DPPHVVD IUD LO GHELWR GHO WHU]R DQWHULRUH DOOD FULVWDOOL]]D]LRQH HG LO VXR
FUHGLWR VXFFHVVLYR� 1: 5REELH 	E &R /WG Y :LWQH\ :DUHKRXVH &R /WG ������ � $OO (5 ���� %XVLQHVV
&RPSXWHUV /WG Y $QJOR�$IULFDQ /HDVLQJ /WG ������ � $OO (5 ��� H� GL FRQVHJXHQ]D� QHO FDVR UHFLSURFR
GHO FUHGLWR GHO WHU]R DQWHULRUH DOOD FULVWDOOL]]D]LRQH FRQ LO VXR GHELWR VXFFHVVLYR� )HOW DQG 7H[WLOHV RI 1HZ
=HODQG /WG Y 5� +XEULFK /WG �LQ UHFHLYHUVKLS� ������ 1=/5 ���� 5HQGHOO Y 'RRUV DQG 'RRUV /WG �LQ OLTXLG��
������ � 1=/5 ���� /HLFKKDUGW (PSRULXP 3W\ Y $*& �+RXVHKROG )LQDQFH� /WG ������ � 16:/5 ����
6XOOD FRPSOHVVD SUREOHPDWLFD GHOOD FRPSHQVD]LRQH QHOO·DPELWR GHOOH FRPSDQ\ FKDUJHV� FIU� *28*+� RS�
FLW�� S� ��� VV� (� )(55$1 )ORDWLQJ &KDUJHV� 7KH QDWXUH RI WKH 6HFXULW\� LQ &DPEULGJH /DZ -RXUQDO�
������ -XO\ ����� S� ��� D S� ��� VV� 6� :257+,1*721� )ORDWLQJ &KDUJHV� $Q $OWHUQDWLYH 7KHRU\� LYL�
������ 0DUFK ����� S� �� D S� �� V� 3L� LQ JHQHUDOH VXOOD FRPSHQVD]LRQH QHOO·DPELWR GHOOH SURFHGXUH GL
FULVL GL XQD VRFLHWj FIU� *22'(� 3ULQFLSOHV RI &RUSRUDWH ,QVROYHQF\ /DZ� FLW�� S� ��� VV�
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di beni (129) od altri tipi di alienazione (130); la permuta o comunque lo scambio di
beni (131); la concessione di beni in leasing (132) o la loro disposizione mediante con-
tratti di hire-purchase (133); l’effettuazione di operazioni disale and lease-back con
i beni aziendali (134); la concessione dispecific charges o mortgages (135), pledges
e contractual liens sui beni ricompresi nell’ambito dellafloating charge (136); la crea-
zione di diritti di tipo contrattuale in relazione ai beni assoggettati alla garanzia flut-
tuante (137).

Non solo, la giurisprudenza ha ritenuto che persino la vendita in blocco di una parte
rilevante o della quasi totalità del patrimonio aziendale non costituisca una violazione
della licenza implicita a proseguire l’ordinario corso degli affari, se effettuata allo scopo
di far comunque proseguire una qualche attività aziendale ancorchè fortemente ridimen-
sionata.

I casi presentatisi in pratica sono estremamente interessanti e significativi. In un’ipo-
tesi, ad esempio, ilchargor aveva venduto tutta la proprietà ed i beni aziendali, ad ecce-
zione di alcuni investimenti, in cambio di titoli azionari ed obbligazionari della società
acquirente. Fu ritenuto che l’impresa delchargor non fosse venuta meno e pertanto la
garanzia continuasse a fluttuare su di essa (138). Altrettanto fu ritenuto nel caso di una
vendita da parte delchargor di tutti i beni di una delle succursali (139) o di tutto l’attivo
aziendale con lo scopo di mutare la natura o l’ubicazione dell’attività senza tuttavia ces-
sarla (140). L’alienazione in blocco da parte delchargor in difficoltà finanziarie di una

����� 5H )ORUHQFH ���� FLW�� ������ �� &K ��� D S� ���� 5H &RORQLDO 7UXVWV ���� FLW�� ������ �� &K ����
D S� ���� +DPHU Y /RQGRQ &LW\ DQG 0LGODQG %DQN /WG ������ �� /-.% ����

����� 5H 0DUZDOW /WG ������ %&& �� �FHVVLRQH GL LQFDVVL IXWXUL�� /DQGDOO +ROGLQJV /WG Y &DUDWWL
������ :$5 �� � WUDVIHULPHQWR GL EHQL LQ HVHFX]LRQH GL XQ DFFRUGR WUDQVDWWLYR�� 1HO FDVR 5H 7XOORZ (QJL�
QHHULQJ �+ROGLQJV� /WG �LQ UHFHLYHUVKLS�� ������ � ,5 ��� D S� ��� V� q VWDWR ULWHQXWR FKH OD FRQFHVVLRQH
GD SDUWH GHO FKDUJRU GL XQ·RS]LRQH SHU O·DFTXLVWR GL XQ EHQH VRJJHWWR D JDUDQ]LD QRQ FRVWLWXLVVH QHPPHQR
XQ DWWR GL GLVSRVL]LRQH GHO EHQH VWHVVR�

����� 5H ++ 9LYLDQ 	 &R /WG ������ � &K ���� 5H 4XDOLW\ &DPHUD &R 3W\ /WG ������ 16:5 �����
����� 5H )ORUHQFH ���� FLW�� ������ �� &K ��� D S� ����
����� 'HPSVH\ DQG 1DWLRQDO EDQN RI 1HZ =HODQG /WG Y 7UDGHUV· )LQDQFH &RUSQ /WG ������ 1=/5

�����

����� 3DLQWLQ 	 1RWWLQJKDP /WG Y 0LOOHU *DOH DQG :LQWHU ������ 1=/5 ��� D S� ��� V�� 5H\QROGV
%URV �0RWRUV� 3W\ /WG Y (VDQGD /WG ������ $&/5 ����

����� 7DOH SRVVLELOLWj IX FKLDUD DEEDVWDQ]D SUHVWR LQ JLXULVSUXGHQ]D GDWR FKH VH LO FKDUJRU SRWHYD
DOLHQDUH L EHQL QHOO·RUGLQDULR FRUVR GHOOD SURSULD DWWLYLWj GRYHYD� D PDJJLRU UDJLRQH� HVVHUJOL FRQVHQWLWR
GL FRQFHGHUH JDUDQ]LH VXL FHVSLWL JLj JUDYDWL GD IORDWLQJ FKDUJH DO ILQH GL SURFXUDUVL DOWUH IRQWL GL ILQDQ]LD�
PHQWR�

�����:KHDWOH\ Y 6LONVWRQH ���� FLW�� ������ ��&K ���� 5H+DPLOWRQ·V :LQGVRU ,URQZRUNV� � �� FLW�� ������
�� &K ���� 5H &RORQLDO 7UXVWV &R���� FLW�� ������ �� &K ���� &R[ 0RRUH Y 3HUXYLDQ &RUSQ /WG� FLW�� ������
� &K ����

����� +DPHU Y /RQGRQ &LW\ ���� FLW�� ������ �� /-.% ���� D S� ��� �GLULWWR GL SUHQGHUH SRVVHVVR��
*HRUJH %DUNHU �7UDQVSRUW� /WG Y (\QRQ ������ � $OO (5 ��� �FRVWLWX]LRQH GL XQ FRQWUDFWXDO JHQHUDO OLHQ��

����� 5H %RUD[ &R� )RVWHU Y %RUD[ &R� ������ � &K� ����
����� 5H ++ 9LYLDQ 	 &R /WG� FLW�� ������ � &K ����
����� +XEEXFN Y� +HOPV ������� FLW�� �� /�-� &K� ���� 4XHVWD SXz FRQVLGHUDUVL XQ·LSRWHVL HVWUHPD

FKH EHQ UHQGH O·LGHD GL FRPH DO FKDUJRU VLDQR FRQVHQWLWL WXWWL JOL DWWL GL GLVSRVL]LRQH FKH QRQ FRPSRUWLQR
OD FHVVD]LRQH GHOO·LPSUHVD FRPH JRLQJ FRQFHUQ� DQFKH L SL� UDGLFDOL� FRPH LO PXWDPHQWR GHOO·DWWLYLWj FKH
SXz FRPSRUWDUH XQ GLYHUVR JUDGR GL ULVFKLR�
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parte consistente del patrimonio aziendale con un contratto di sale and lease back all’in-
terno di una più complessa operazione di riduzione del debito (141).

Solo in casi limite transazioni eccezionali sono state ritenute al di fuori della licenza
di proseguire il normale corso degli affari, in quanto motivate essenzialmente dallo scopo
di frodare i creditori (142). È bene soffermarsi brevemente sulle operazioni fraudolente
al fine di coglierne la differenza di disciplina rispetto a quelle che hanno come scopo
la cessazione dell’esercizio dell’impresa. Sembra infatti pacifico in giurisprudenza che
un’operazione fraudolenta debba essere considerata al di fuori della licenza implicita
a continuare l’esercizio dell’impresa nell’ordinario corso degli affari (143).

La violazione della licenza implicita, qualora essa non abbia come conseguenza
la cessazione dell’attività aziendale, non comporta però la cristallizzazione automatica
dellafloating charge. Solo in quest’ultimo caso (ove ci sia stata anche cristallizzazione)
il terzo in buona fede, come si vedrà, può vedere pregiudicato il proprio acquisto. Altri-
menti l’acquisto del terzo viene inficiato dalla frode delchargor e cede di fronte al diritto
del portatore di unafloating charge (anche non cristallizzata) solo se il terzo stesso era
al corrente della frode e quindi in mala fede.

Un discorso analogo può farsi con le operazioni “ultra vires”, cioè non consentite
dallo statuto sociale. Esse non possono considerarsi compiute nell’ordinario corso degli
affari, ma non comportano cristallizzazione se non hanno per effetto la cessazione
dell’attività aziendale (144).

Di fronte ad un atto fraudolento odultra vires, che non comporti la cessazione degli
affari e quindi la cristallizzazione automatica, il portatore di unafloating charge può
tuttavia rivolgersi al giudice per ottenere un’inibitoria dell’atto stesso (145). Come si
vedrà in seguito trattando della cristallizzazione, ilchargee può comunque chiedere la
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nomina di un receiver o di un manager qualora ritenga che la sua garanzia sia in pericolo,
anche prima del verificarsi di un evento di cristallizzazione.

È invece altrettanto pacifico in giurisprudenza che l’alienazione di tutto il patrimo-
nio aziendale (o di parte sostanziale dello stesso) con lo scopo di porre termine all’attività
imprenditoriale deve considerarsi non rientrante nella licenza implicita e comporti quindi
la cristallizzazione dellafloating charge.

Il leading case in materia può considerarsiHubbuck v. Helms (146). Una società
che aveva concesso una floating charge, trovandosi in difficoltà finanziarie, aveva ceduto
in blocco le attività e le passività (ad eccezione del contratto di affitto dei locali della
sede), impiegando gran parte dei proventi dell’alienazione per soddisfare dei preesistenti
debiti nei confronti dell’acquirente stesso e rimanendo quindi senza i fondi necessari
a proseguire l’attività. Il chargee iniziò il giudizio chiedendo semplicemente che la ces-
sione fosse dichiarata nulla ed un’ingiunzione nei confronti dell’acquirente a non eserci-
tare l’impresa. La Corte ritenne che l’operazione non fosse stata effettuata nell’ambito
dell’ordinaria attività commerciale e ne comportasse anzi la cessazione.

Questa sentenza è importante anche perchè anticipa alcuni sviluppi in materia di
cristallizzazione automatica, nel ritenere che la vendita di tutta l’azienda (o di parte so-
stanziale della stessa) con lo scopo o l’effetto di cessare l’attività non rientri nella licenza
implicita, comporti la cristallizzazione dellafloating charge la quale, comunque, inter-
viene in seguito alla cessazione dell’operatività dell’impresa. Essa continuerà infatti ad
essere seguita anche dalla giurisprudenza successiva (147).

In alcuni casi la giurisprudenza che in realtà andata anche oltre affermando che
l’alienazione dell’impresa in vista di cessare l’attività, essendo al di fuori della licenza
implicita, provocava la cristallizzazione addirittura prima o contemporaneamente alla
vendita stessa di modo che quest’ultima doveva ritenersi pregiudicata dalla garanzia or-
mai divenutafixed (148).

La conclusione che si può trarre da questi precedenti è che l’elemento decisivo per
giudicare se un’operazione rientri o meno nella licenza a continuare l’ordinario corso
degli affari non va ravvisato tanto nella dimensione delle attività cedute (tutte, parte
sostanziale, ecc.), nel fatto che l’operazione stessa possa o meno considerarsi usuale
per il chargor, nell’eventuale stato di crisi di quest’ultimo o nella destinazione del ricava-
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to (se utilizzato in una nuova impresa o semplicemente per ridurre il debito), quanto
nell’intenzione dell’alienante stesso. Quando quest’ultima sia quella di portare avanti
l’impresa (seppure in misura ridotta od esercitando un’attività diversa) la cessione per
quanto onnicomprensiva, inusuale, ovvero fatta in un momento di estrema difficoltà fi-
nanziaria, non può considerarsi al di fuori della licenza (espressa o tacita) a continuare
l’ordinario corso degli affari.

Anche il contrario è, del resto, vero: qualora l’intenzione delchargor sia di cessare
l’attività aziendale e l’alienazione sia strumentale a tale scopo, non importa che quest’ul-
tima non sia totalitaria ovvero che ilchargor stesso non si trovasse in difficoltà finanzia-
rie, perchè l’operazione dovrà ritenetesi effettuata al di fuori della licenza e comporterà
quindi la cristallizzazione dellafloating charge.

Sui problemi che le cessioni effettuate con l’intento di porre fine all’attività compor-
tano (fra i quali i più rilevanti sono quelli dell’estensione della cristallizzazione e del
trattamento del terzo acquirente di buona fede), ci si soffermerà più diffusamente quando
si affronterà l’argomento della cristallizzazione (149).

����� &IU� LQIUD� &DS� ,,� SDU� ��
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3. Alcune teorie sulla floating charge

La dottrina che ha analizzato più da vicino l’elaborazione giurisprudenziale in mate-
ria di floating charge, ha ravvisato nell’ambito delle pronunce giudiziali l’emergere di due
distinte teorie che danno una diversa spiegazione della libertà delchargor di disporre libe-
ramente dei beni oggetto della garanzia nell’ambito del normale corso degli affari (150).

Da un lato, come si è visto, la spiegazione del potere delchargor di continuare
liberamente ad alienare e a dare in garanzia i beni oggetto di unafloating charge, viene
spiegato in termini di licenza implicita a continuare l’ordinario corso degli affari (c.d.
licence theory) (151).

Dall’altro, il potere della società di continuare a disporre dei beni soggetti allafloa-
ting charge è stato spiegato con il fatto che la garanzia, sino alla cristallizzazione, non
insiste su nessun bene in particolare e non vi è perciò nessun impedimento a disporre
liberamente dei beni sociali (c.d.mortgage of future assets theory) (152).

Notevoli, come si accennava, sarebbero le differenze che discenderebbero dall’ade-
sione all’una o all’altra delle due teorie. Aderendo allalicence theory sarà infatti più
facile ritenere che la licenza stessa abbia dei limiti impliciti (come si è visto, gli atti
di disposizione che comportano la cessazione dell’attività) e sarà quindi possibile ottene-
re un’ingiunzione affinchè tali limiti non vengano superati. Nella stessa situazione una
corte che aderisse allamortgage of future assets theory si rifiuterebbe invece di interveni-
re perchè il creditore non ha nessun diritto specifico fino a che lafloating charge non
si sia cristallizzata (153).

Le due teorie portano inoltre ad un trattamento differente di altre due ipotesi: l’esecu-
zione di un creditore munito di titolo contro i beni soggetti afloating charge (che non
dovrebbe rientrare nella licenza mentre, per la teoria della garanzia sui beni futuri, l’ese-
cuzione stessa è consentita qualora sia iniziata prima della cristallizzazione) e la compen-
sazione (che lalicence theory ammetterebbe solo per debiti venuti in esistenza durante
la licenza stessa mentre, secondo l’altra teoria, potrebbe operare liberamente).

Il tentativo della dottrina di distinguere, nell’ambito del notevole numero di pronun-
ce giudiziali in materia difloating charges, due diversi filoni di pensiero, pur interessante
ai fini didattici e conoscitivi, non sembra peraltro avere, in concreto, una grande rilevan-
za. Va infatti notato che le pur notevoli differenze pratiche, che dall’adesione all’una
o all’altra teoria sogliono farsi discendere, non sembrano essere l’effetto dell’adesione
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più o meno consapevole ad uno o all’altro dei due filoni dominanti di pensiero, ma
piuttosto la risultante delle peculiarità’ del caso concreto (154).

Quello che sembra di poter affermare a proposito delle due teorie è che, come tutte
le generalizzazioni, entrambe contengono degli elementi di verità e tuttavia da sole non
riescono a dare un’adeguata spiegazione del fenomeno. Lalicence theory ad esempio,
sebbene seguita più dalla giurisprudenza risalente, sembra contenere degli indiscutibili
elementi di ragionevolezza laddove non consente le transazione che abbiano come scopo
od effetto quello di porre fine all’attività. A suo favore può inoltre notarsi che ormai
sono spesso le parti stesse ad inserire lalicence all’interno delladebenture, mostrando
di voler aderire a tale impostazione. L’essenza di questa teoria è quindi quella di ritenere
che lafloating charge sia una garanzia attuale anche prima della cristallizzazione (155).

Va infine segnalato che alle due teorie ora esaminate, risultanti dalla sistematizzazio-
ne ad opera della dottrina di diversi filoni giurisprudenziali, se ne è aggiunta più di recen-
te una terza di matrice più prettamente dottrinale. Essa, che viene definita comedefeasi-
ble charge theory, può essere considerata come una variante dellalicence theory o meglio
un reciproco della stessa (156). Come quest’ultima, essa infatti assume che ilchargee
abbia un vero e proprioproprietary interest (157) anche prima della cristallizzazione
ma costruisce la garanzia sin dall’inizio come una vera e propriafixed charge che viene
però sciolta ogni volta che ilchargor dispone di un bene ad essa soggetto nell’ambito
della licenza a proseguire l’ordinario corso degli affari.

Secondo tale teoria lafixed e la floating charge sarebbero in realtà molto simili
fra di loro, l’unica differenza consisterebbe nel fatto che mentre nellafixed charge non
è consentito alcun atto di disposizione sui beni dati in garanzia, a meno che non sia
diversamente stabilito, nellafloating charge è proprio il contrario, cioè sono consentiti
tutti gli atti che non comportino cessazione dell’attività, salvo particolari restrizioni.
Quello che importa è quindi l’accordo fra le parti che consente alcuni atti di disposizione
e ne vieta altri.

����� 8Q DFFHQQR FULWLFR QHL FRQIURQWL GHOOD GHVFULWWD ELSDUWL]LRQH GHJOL RULHQWDPHQWL JLXULVSUXGHQ]LDOL
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L JLXGLFL QRQ SDUOLQR QHPPHQR GL OLFHQFH PD GL DXWKRULW\� SHUPLVVLRQ RYYHUR PDQGDWH �H VSHFLH LO SULPR
GHL WUH WHUPLQL QRQ VHPEUD HVVHUH GHO WXWWR DQDORJR D OLFHQFH�� WDOYROWD ULWHQJDQR FKH LO SRWHUH GL HVHUFLWDUH
O·DWWLYLWj YDGD ULQYHQXWR QHOOR VWDWXWR VRFLDOH SLXWWRVWR FKH QHOOD OLFHQFH RYYHUR FKH OD TXHVWLRQH VLD LUULOHYDQ�
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4. Le clausole restrittive (fra le quali il negative pledge): funzioni, struttura ed effi-
cacia nei confronti dei terzi

È assai frequente che ledebentures con le quali si costituisce unafloating charge
contengano delle clausole restrittive della libertà delchargor di disporre liberamente
dei beni aziendali. Esse operano come una limitazione contrattuale alla licenza implicita
di proseguire l’attività aziendale ed incidono sulle operazioni che ilchargor è abilitato
a compiere.

È infatti evidente che, se come si è visto, ilchargor può effettuare tutti gli atti
di disposizione, ad eccezione di quelli che comportano la cessazione dell’attività azien-
dale (158), ilchargee è esposto al rischio di vedere notevolmente diminuito il valore
della propria garanzia.

Le più diffuse fra tali clausole restrittive, conosciute comenegative pledge clauses,
sono quelle che impediscono alchargor di concedere qualsiasi altracharge che preceda
la floating charge nella scala delle priorità o si affianchi ad essa (159). Esse trovano
la loro ragion d’essere nel fatto che, come si vedrà meglio in seguito, lafixed charge
prevale sullafloating charge anche qualora sia stata concessa successivamente. Le clau-
sole restrittive hanno quindi la funzione di mantenere integro il valore della garanzia.
Secondo la giurisprudenza e la dottrina esse, in quanto tali, non danno luogo ad unsecuri-
ty interest ma rafforzano notevolmente la garanzia esistente sia fra le parti (dato che
la loro violazione costituendo inadempimento può far scattare la cristallizzazione), che
rispetto ai terzi cui le clausole sono opponibili qualora essi ne fossero a conoscenza al
momento della conclusione del contratto.

Le clausole restrittive possono essere di contenuto e forma vari. In proposito va
evidenziato come quelle che incidono sulla libertà di alienazione di particolari cespiti
(dei quali il debitore non può disporre senza il consenso del creditore) siano tipiche delle
fixed charge, in quanto i beni che solgono essere assoggettati afloating charge non tolle-
rerebbero, per loro natura, l’apposizione di una clausola del genere. Lenegative pledge
clauses si addicono invece allafloating charge, atteso che solo quest’ultima può essere
pregiudicata da una successivafixed charge (160). Per quanto riguarda lenegative pledge
esse di solito contengono un impegno del debitore a non concedere, senza previo consen-
so deldebenture holder, nessuna granzia successiva “ranking in priority to or pari passu
with the floating charge”.
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Quando le negative pledge clauses vengono inserite in contratti di finanziamento
non assistiti da garanzie (161), esse hanno non tanto lo scopo di impedire la concessione
di successive garanzie a favore di terzi, quanto quello di assicurarsi che, qualora esse
vengano concesse, sia garantita al finanziatore una garanzia di pari grado sullo stesso
bene, ovvero di valore per lo meno equivalente su altri beni del debitore stesso. In tal
caso esse possono essere formulate in forma negativa (impegno a non concedere garanzia
a terzi senza prima averne concessa una di tipo equivalente nei confronti del beneficiario
della clausola) ovvero positiva (impegno a concedere garanzia in favore del finanziatore
qualora si siano concesse garanzie a terzi) (162).

Le negative pledge clauses si affermarono ben presto nella pratica (163) proprio
come reazione a quelle decisioni giurisprudenziali che avevano chiarito il prevalere di
una fixed charge su di una precedente floating charge. Ciò risulta infatti anche dalla
sentenza in cui una simile clausola viene per la prima volta analizzata (164).

È interessante notare come alcune delle clausole che compaiono nei contratti oggetto
di queste prime decisioni giurisprudenziali siano già di tipo per così dire “misto” e cioè
comportino una restrizione sia per quanto riguarda la concessione di future garanzie
che per alcuni più importanti atti di disposizione che, altrimenti, sarebbero rientrati nella
implied o express licence. In tempi più recenti si è inoltre affermato l’uso di proibire,
tramiterestrictive clauses, una serie di operazioni sui beni oggetto della garanzia (e quin-
di anche su quelli acquistati in futuro qualora soggetti ad unafloating charge) quali:
il factoring o comunque la cessione di crediti, ilsale and lease-back ed anche gli accordi
relativi alla riserva di proprietà che, come si è visto (165), assolvono nella sostanza ad
una funzione di garanzia.

Si è infatti visto come la giurisprudenza avesse ammesso la possibilità di porre dei
limiti alla implied o express licence senza per questo snaturare lafloating charge (166).

����� ( WDOL VRQR� FRPH VL q YLVWR �FIU� VXSUD SDU ����� TXHOOL FRQ L TXDOL VL HURJDQR FUHGLWL GL ULOHYDQWH
DPPRQWDUH D IDYRUH GL JUDQGL LPSUHVH H SUHVWLWL LQWHUQD]LRQDOL� 'HJOL HVHPSL GL FODXVROH UHODWLYH D TXHVWL
XOWLPL SUHVWLWL SRVVRQR HVVHUH ULQYHQXWL QHJOL VFKHPL FRQWUDWWXDOL XWLOL]]DWL GDOOD %(,� HGLWL LQ 1,&&2/,1,�
$SSXQWL GDOOH OH]LRQL GL GLULWWR FRPPHUFLDOH HXURSHR� 5RPD� ����� S� ���

����� *22'(� /HJDO SUREOHPV � � �� FLW�� S� �� VV�
����� &IU� *28*+� RS� FLW�� S� ���� QW� � LO TXDOH ULFRUGD FRPH XQD GL WDOL FODXVROH ILJXUDVVH JLj

QHOOD SULPD HGL]LRQH GHO 3$/0(5·6� &RPSDQ\ 3UHFHGHQWV GHO �����

����� %UXQWRQ Y (OHFWULFDO (QJLQHHULQJ &RUSQ� FLW�� ������ � &K ��� RYH� D S� ���� .HOHYLFK - ULOHYD
FRPH OD FODXVROD VL IRVVH GLIIXVD LQ VHJXLWR DOOD SUHFHGHQWH VHQWHQ]D :KHDWOH\ Y 6LONVWRQH ���� FLW�� ������
�� &K ���� FKH DYHYD DIIHUPDWR OD SULRULWj GHOOD IL[HG FKDUJH ULVSHWWR DG XQD SUHFHGHQWH IORDWLQJ FKDUJH�
$OWUL FDVL LQ FXL WDOL FODXVROH VL LPSRVHUR GL VHJXLWR DOO·DWWHQ]LRQH GHOOD JLXULVSUXGHQ]D VRQR� (QJOLVK DQG
6FRWWLVK 0HUFDQWLOH ,QYHVWPHQW &R /WG Y %UXQWRQ ������� FLW�� � 4�%�� ��� �FKH VL ULIHULVFH DOOD VWHVVD GHEHQ�
WXUH FRQVLGHUDWD QHO FDVR SUHFHGHQWH�� (GZDUGV Y� 6WDQGDUG 5ROOLQV ���� FLW� ������ � &K� ���� +XEEXFN
Y� +HOPV ������� FLW�� �� /�-� &K� ���%LJJHUVWDII Y 5RZDWW·V���� FLW�� ������ � &K ��� 5H &DVWHOO DQG %URZQ
/WG ������ � &K ���� 5H 9DOOHWRUW 6DQLWDU\ 6WHDP /DXQGU\ &R /WG ������ � &K ���� (GZDUG 1HOVRQ����
FLW�� ������ � .% ��� QHL TXDOL WDOL FODXVROH YHQJRQR ULSRUWDWH�

����� &IU� VXSUD &DS� ,� SDU� ��
����� ,Q 5H %RUD[ &R���� FLW�� ������ � &K� ���� XQD FHVVLRQH SUHVVRFKq WRWDOLWDULD QHOO·DPELWR GL

XQD FRPSOHVVD RSHUD]LRQH GL ULVDQDPHQWR IX ULWHQXWD ULHQWUDUH QHOOD OLFHQFH SURSULR SHUFKq QRQ LPSHGLWD
GDO WHQRUH GHOOD GHEHQWXUH �FIU� $OYHUVWRQH &- D S� ��� V��� /D IDFROWj GHOOH SDUWL GL OLPLWDUH OD OLFHQFH q
LQROWUH HVSUHVVDPHQWH ULFRQRVFLXWD GD 5H 0DQXUHZD 7UDQVSRUW /WG ������ 1=/5 ���� SHU 6SHLJKW - D S�
��� H LQ 5H\QROGV %URV �0RWRUV� ���� FLW� ������ $&/5 ��� RYH 0DKRQH\ -$ HTXLSDUD� TXDQWR DJOL HIIHWWL
JLXULGLFL� OH UHVWUL]LRQL D FRPSLHUH DWWL GLVSRVLWLYL D TXHOOH D FRQFHGHUH VXFFHVVLYH JDUDQ]LH �LYL S� �����
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Nel diritto di origine giurisprudenziale è tuttavia presente una consolidata tendenza
favorevole ad un’iterpretazione letterale dellerestrictive clauses (167). Ciò è infatti coe-
rente con la natura stessa dellafloating charge che è caratterizzata proprio dall’autoriz-
zazione a continuare l’ordinario corso degli affari, per cui ogni limitazione contrattuale
alla licence stessa viene ritenuta di stretta interpretazione. Così è stato ritenuto che una
restrizione relativa a “any subsequent mortgage or charge” non si estendesse ad un suc-
cessivopledge (168); ad una vendita per contanti senza patto di riacquisto, ancorchè
effettuata con lo scopo di far fronte ad una crisi di liquidità (169); all’esercizio, anche
tramite l’azione esecutiva, di diritti riconosciuti dalla legge, come quello contenuto in
uno “statutory lien” (170); alla successiva concessione allo stessochargee di unacollate-
ral security (171).

In pratica si può affermare che, se le parti non hanno previsto nelladebenture alcun
tipo di express licence (cosa ormai abbastanza rara), l’autorizzazione stessa verrà ritenuta
di tipo implicito e quindi tale da consenitire ogni successivo atto di disposizione che
non abbia come scopo o come effetto di porre fine all’attività. Se invece, come ormai
per lo più avviene, ladebenture contiene una formulazione relativa allalicence questa
è formulata nel modo più ampio ovvero spesso contiene direttamente clausole restrittive.
Così, ad esempio, lalicence può prevedere che gli unici atti di disposizione consentiti
siano quelli relativi alla merce nell’ordinario corso degli affari (172).

Lerestrictive clauses sono valide innanzitutto fra le parti ma, qualora lafloating char-
ge sia stata debitamente registrata, esse sono opponibili al terzo beneficiario dell’atto di
disposizione che ne abbia avuto conoscenza al momento della conclusione del contratto.

La giurisprudenza è giunta ad una sistemazione sufficientemente chiara della mate-
ria già dagli anni immediatamente successivi all’emanazione delCompanies Act 1900,
con il quale fu per la prima volta introdotto l’onere di registrazione dellefloating charge,

����� (VVD YLHQH IDWWD ULVDOLUH DG XQD QRWD]LRQH GL 5RPHU - LQ 5REVRQ Y� 6PLWK� FLW� ������ � &K�
��� D S� ���� ,Q TXHVWD VHQWHQ]D LO IDWWR FKH XQ FUHGLWR IRVVH VWDWR LQFOXVR LQ XQD IORDWLQJ FKDUJH QRQ YHQQH
ULWHQXWR G·RVWDFROR DG XQ VXR VXFFHVVLYR SLJQRUDPHQWR GD SDUWH GL XQ WHU]R�

����� &R[ Y 'XEOLQ &LW\ 'LVWLOOHU\ &RUSQ ������ � ,5 ����
����� 5H 2OG %XVKPLOOV 'LVWLOOHU\ &R� H[ S 3UHWW ������� FLW�� � ,5 ���� &RYHQH\ Y +6 3HUVVH /WG

������ � ,5 ����

����� %UXQWRQ Y (OHFWULFDO (QJLQHHULQJ &RUSQ� FLW�� ������ � &K ����
����� 'HSXW\ &RPU RI 7D[DWLRQ Y +RUVEXUJK ������ � 95 ����
����� 'HPSVH\ DQG 1DWLRQDO %DQN RI 1HZ =HODQG /WG ���� FLW�� ������ 1=/5 ����� &RPH VL YHGUj

IUD EUHYH� DG XQD OLPLWD]LRQH LQGLUHWWD GHOOD OLFHQFH q SRVVLELOH SHUYHQLUH DQFKH WUDPLWH XQD FODXVROD GL
FULVWDOOL]]D]LRQH LQ VHJXLWR DG LQDGHPSLPHQWR�
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pena la loro sostanziale invalidità nei confronti dei terzi (173). Ed infatti, si ritiene che,
sebbene la registrazione costituisca un effetto di pubblicità legale solo per quanto riguar-
da l’esistenza dellafloating charge e non anche per il fatto che essa contenga o meno
delleretrictive clauses (174), l’onere di provare l’ignoranza delle clausole stesse conte-
nute in unafloating charge registrata spetti al terzo che voglia far prevalere l’atto di
disposizione compiuto seccessivamente in proprio favore (175). Onere che, come è intui-
bile, sarà estremamente difficile assolvere.

La questione non è in realtà del tutto pacifica perchè, mentre le decisioni giurispru-
denziali sono aderenti alla realtà del caso concreto nel quale in base a determinate circo-
stanze era ragionevole concludere che il terzo fosse (o non fosse) a conoscenza della
clausola restrittiva, parte della dottrina (176) ha notato come la sect. 9 dell’European
Community Act 1972 (177) abbia comportato l’impossibilità di applicare la teoria della
constructive notice (178) in materia di società (179).

����� *Lj SULPD GL TXHVWR LPSRUWDQWH LQWHUYHQWR QRUPDWLYR� OD JLXULVSUXGHQ]D DYHYD FRPXQTXH DYXWR
PRGR GL DIIHUPDUH FKH OD IORDWLQJ FKDUJH SUHYDOH VX GL XQ VXFFHVVLYR ´VSHFLILF LQWHUHVWµ VROR TXDORUD LO
WHU]R EHQHILFLDULR GL TXHVW·XOWLPR DYHVVH FRQRVFLXWR O·HVLVWHQ]D GHOOH FODXVROH UHVWULWWLYH DO PRPHQWR GHOOD
FRQFOXVLRQH GHOO·DWWR� &IU� (QJOLVK DQG 6FRWWLVK 0HUFDQWLOH ,QYHVWPHQW &R /WG Y %UXQWRQ ������� FLW�� �
4�%�� ���� SHU /RUG (VKHU D S� ���� 5H &DVWHOO DQG %URZQ /WG� FLW�� ������ � &K ���� SHU 5RPHU - D S�
���� 6XFFHVVLYDPHQWH WDOH LQGLUL]]R VL q FRQVROLGDWR FRQ ULIHULPHQWR DJOL HIIHWWL GHOOD UHJLVWUD]LRQH QHL FRQ�
IURQWL GHL WHU]L� &IU� &R[ Y 'XEOLQ &LW\ 'LVWLOOHU\ &RUSQ ������� FLW�� � ,5 ���� :LOVRQ Y .HOODQG ������
� &K ���� &RYHQH\ Y +6 3HUVVH /WG ������ � ,5 ���� * 	 7 (DUOH /WG Y +HPVZRUWK 5'& ������ ��
7/5 ���� 'HPSVH\ DQG 1DWLRQDO %DQN RI 1HZ =HODQG /WG ���� FLW�� ������ 1=/5 ����� SHU 6PLWK -D S�
����� :HOFK Y %RZDWHU �,UHODQG� /WG ������ ,5 ��� SHU +HQFK\ - D S� ���� 'HSXW\ &RPU RI 7D[DWLRQ Y
+RUVEXUJK� FLW�� ������ � 95 ���� SHU 0XUSK\ - D D S� ���� 5H\QROGV %URV �0RWRUV� ���� FLW�� ������ $&/5
���� SHU 0DKRQH\ -$ D S� ��� V�� )LUH 1\PSK 3URGXFWV ���� FLW�� ������ � $&65 ���� D S� ��� SHU 6KHOOHU
-$� 6HPEUHUHEEH LQ SDUWH GLVWDFFDUVL GD TXHVWR LQGLUL]]R *ULIILWKV Y <RUNVKLUH %DQN SOF ������ :/5 ����
ODGGRYH SDUUHEEH ULWHQHUH LUULOHYDQWH OD FRQRVFHQ]D GHOOD FODXVROD GD SDUWH GHO WHU]R �SHU 0RUULW - D S� ������

����� &IU�� LQ SDUWLFRODUH� JLj (QJOLVK DQG 6FRWWLVK 0HUFDQWLOH ,QYHVWPHQW ���� FLW� DOOD QW� SUHFHGHQWH
H� VXFFHVVLYDPHQWH� 5H 9DOOHWRUW 6DQLWDU\ 6WHDP /DXQGU\ &R /WG� FLW� ������ � &K ���� 6LHEH *RUPDQ
	 &R /WG Y %DUFOD\V %DQN /WG ������ � /OR\G·V 5HS ���� SHU 6ODGH - D S� ���� 5H\QROGV %URV �0RWRUV� ����
ORF� FLW� DOOD QRWD SUHFHGHQWH�

����� ,Q WDO VHQVR� HVSUHVVDPHQWH� ROWUH )LUH 1\PSK 3URGXFWV���� FLW�� ������ � $&65 ���� D S� ���
V� H� SHU TXDQWR ULJXDUGD OD SUHVXQ]LRQH GL FRQRVFHQ]D GD SDUWH GHO WHU]R� S� ��� V�� FIU� .D\ +LDQ 	 &R�
�3WH� Y )RQ 3KXD 2RL <RQJ ������ � 0/-� D S� ��� V�

����� )$55$5� )ORDWLQJ FKDUJHV DQG SULRULWLHV� FLW�� S� ��� VV�
����� &KH FRVWLWXLYD DWWXD]LRQH GL DOFXQH LPSRUWDQWL GLVSRVL]LRQL GHOOD , 'LUHWWLYD &(( VXOOH VRFLHWj

HG q VWDWD SRL WUDVIXVD QHOO·DWWXDOH VHFW� �� GHO &RPSDQLHV $FW ���� FRVu FRPH PRGLILFDWD GDO &RPSDQLHV
$FW ����� 6HFRQGR OH GLVSRVL]LRQL LYL FRQWHQXWH� QRQ VROR OD YDOLGLWj GL XQ DWWR FRPSLXWR GDOOD VRFLHWj QRQ
SXz HVVHUH PHVVD LQ GLVFXVVLRQH LQ EDVH DOOD PDQFDQ]D GL FDSDFLWj FKH GHULYHUHEEH GD GLVSRVL]LRQL VWDWXWDULH�
PD QHL FRQIURQWL GL XQ FRQWUDHQWH LQ EXRQD IHGH LO SRWHUH GHJOL DPPLQLVWUDWRUL GL LPSHJQDUH OD VRFLHWj GHYH
HVVHUH FRQVLGHUDWR OLEHUR GD RJQL OLPLWD]LRQH VWDWXWDULD�

����� (VSUHVVLRQH FKH q HTXLYDOHQWH DOOD QRVWUD FRQRVFHQ]D OHJDOH R PHJOLR DG XQD SUHVXQ]LRQH GL
FRQRVFHQ]D� PHQWUH SHU DFWXDO QRWLFH VL LQWHQGH OD FRQRVFHQ]D GL IDWWR� /D FRQVWUXFWLYH QRWLFH QHO VLVWHPD
LQJOHVH QRQ VHPSUH q LQIDWWL OD FRQVHJXHQ]D SUHYLVWD GDOOD OHJJH GL XQ UHJLPH GL SXEEOLFLWj OHJDOH� 3L� GL
IUHTXHQWH HVVD q� FRPH DWWXDOPHQWH QHO FDPSR GHOOH FRPSDQLHV FKDUJHV� LQIHULWD GDO JLXGLFH LQ VHJXLWR
D SUHVX]LRQL �� FKH VRQR LQ JHQHUH ´LXULV WDQWXPµ VDOYR O·RSHUDUH GHOO·HVWRSSHO �VXO TXDOH FIU� LQIUD QW� �����
EDVDWH VX GL XQ SULQFLSLR GL UDJLRQHYROH]]D� 6XOOD TXHVWLRQH VL DYUj FRPXQTXH PRGR GL WRUQDUH LQ VHJXLWR
TXDQGR VL WUDWWHUj GHOOD UHJLVWUD]LRQH DQFKH SHUFKq OH PRGLILFKH� DQFRUD QRQ HQWUDWH LQ YLJRUH� DSSRUWDWH
LQ TXHVW·XOWLPD PDWHULD GDO &RPSDQLHV $FW ���� KDQQR LQWURGRWWR XQD FRQVWUXFWLYH QRWLFH� DQFRUFKq GL
SRUWDWD OLPLWDWD� SHU TXDQWR ULJXDUGD OH FKDUJHV UHJLVWUDWH�

����� ,Q UHDOWj� FRPH DYHUWH OR VWHVVR )$55$5� WDOH FRVWUX]LRQH GLSHQGH GDOOD SRVVLELOLWj FKH OD FODX�
VROD UHVWULWWLYD FRQWHQXWD LQ XQD IORDWLQJ FKDUJH SRVVD HVVHUH LQWHUSUHWDWD FRPH XQD OLPLWD]LRQH GHO SRWHUH
VWDWXWDULR GHJOL DPPLQLVWUDWRUL� FRVD FKH QRQ q DIIDWWR SDFLILFD� 6HPEUHUHEEH LQIDWWL FKH WDOH OLPLWD]LRQH
SRVVD HVVHUH FRVWUXLWD FRPH XQ VHPSOLFH YLQFROR FRQWUDWWXDOH FKH� LQ TXDQWR RJJHWWR GL UHJLVWUD]LRQH� SRVVD
HVVHUH RSSRVWR DL WHU]L FKH QH DEELDQR DYXWR FRQRVFHQ]D R FKH DYUHEEHUR GRYXWR DYHUQH XVDQGR GHOOD QRUPD�
OH GLOLJHQ]D�
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È interessante notare come, per quanto riguarda la Scozia, la validità nei confronti
dei terzi delle clausole restrittive eventualmente contenute in unafloating charge, è stabi-
lita direttamente dalla legge secondo la quale una simile previsione contrattuale ha l’ef-
fetto di conferire priorità su ogni successivafixed o floating security (180).

Va infatti osservato, anticipando delle nozioni che saranno chiare quando si tratterà
più da vicino della registrazione, come il modulo che si deve compilare per chiedere
la registrazione dellecharges preveda uno spazio nel quale devono essere indicati i tratti
salienti (particulars) della garanzia. In esso le società sogliono evidenziare l’esistenza
di clausole restrittive. Non solo, è anche previsto che la società che richiede la registrazio-
ne alleghi una copia integrale delladebenture e che ogni società tenga presso la propria
sede copia di tutte lecharges ed un registro nel quale esse sono annotate e brevemente
descritte. Tali documenti possono essere consultati dai soci e dai creditori (setcs. 411
e 412 nuovo testoCompanies Act 1985). La posizione della giurisprudenza più recente,
che accolla al terzo che voglia far prevalere sullafloating charge l’atto di disposizione
compiuto in spregio della clausola restrittiva l’onere di provare l’ignoranza della stessa,
si spiega quindi agevolmente con il fatto che il terzo diligente ben potrebbe informarsi,
presso laCompanies House o la società, dell’esistenza di unafloating charge e del fatto
che essa contenga clausole restrittive.

Va inoltre rilevato come la violazione di una clausola restrittiva non comporti di
per sè la cristallizzazione dellafloating charge a meno che ladebenture stessa non preve-
da tale inadempienza come motivo di cristallizzazione (181).

Alla luce di queste premesse si può comprendere come la dottrina tenda a definire
le clausole restrittive come un diritto contrattuale che può arrivare a vincolare anche
il terzo proprietario attraverso la conoscenza della restrizione stessa (182) ovvero
“an equity binding a third party with notice” (183).

����� &IU� &RPSDQLHV $FW ���� VHFW� ��� ��� H ��$�� ,O SUHVXSSRVWR LPSOLFLWR GHOO·RSHUDWLYLWj GL WDOH
GLVSRVL]LRQH q� RYYLDPHQWH� FKH OD IORDWLQJ FKDUJH VLD VWDWD UHJRODUPHQWH UHJLVWUDWD�

����� 5H\QROGV %URV �0RWRUV� ���� ������ $&/5 ��� SHU0DKRQH\ -$ D S� ���� )LUH 1\PSK 3URGXFWV ����
FLW�� ������ � $&65 ���� D S� ��� V� SHU 6KHOOHU -$�

����� *+28*+� RS� FLW�� S� ����
����� *22'(� /HJDO 3UREOHPV ���� FLW�� S� ���
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5. La cristallizzazione

Come si è già anticipato trattando della natura dellafloating charge, la cristallizza-
zione pone termine all’autorizzazione conferita alchargor a gestire i beni compresi nella
garanzia e comporta la trasformazione dellafloating in fixed charge. Il termine cristalliz-
zazione apparve nella giurisprudenza dell’ultimo decennio del XIX secolo e, da allora,
è divenuto di uso comune in diritto (184).

La cristallizzazione non comporta, ovviamente, la necessità di procedere ad una
nuova registrazione dellacharge come fixed perchè non vi è creazione di una nuova
garanzia ma semplicemente trasformazione di quella già in essere dafloating a fixed,
il che rientra nella normale evoluzione di tale contratto (185).

È innanzitutto interessante notare come gli eventi che producono la cristallizzazione
non siano previsti dalla legge ma formino oggetto di elaborazione da parte della prassi
validata dalla giurisprudenza, coerentemente con l’impostazione di tutto l’istituto della
floating charge, che è regolato dalla legge solo per quanto riguarda la registrazione (186).
Va in proposito osservato come, da un sondaggio informale condotto fra alcune delle gran-
di firms of accountants, l’idea di prevedere per legge gli eventi di cristallizzazione ha
ricevuto scarso supporto, in quanto percepita come una possibile fonte di rigidità (187).

La dottrina è solita dividere gli eventi di cristallizzazione in tre gruppia) quelli indica-
tivi della cessazione dell’attività imprenditoriale della società;b) quelli che dipendono da
un intervento delfloating charge holder che pone fine alla licenza a continuare il normale

����� 5H 6WDQGDUG 0DQXIDFWXULQJ &R� FLW�� ������ � &K ��� D S� ���� (GZDUGV Y 6WDQGDUG 5ROOLQJ
6WRFN 6\QGDFDWH� FLW�� ������ � &K ���� D S� ���� 5H 9LFWRULD 6WHDPERDW ���� FLW� ������ � &K ��� D S�
����

����� 4XHVWR DVSHWWR q VRWWROLQHDWR GD *22'(� RS� XOW� FLW�� S� �� H� FRPH VL q YLVWR� GLVFHQGH GDO
FDUDWWHUH GL JDUDQ]LD DWWXDOH GHOOD IORDWLQJ FKDUJH�

����� /D VHFW� ��� ´QXRYR WHVWRµ GHOO· ,QVROYHQF\ $FW ���� FRQIHULVFH XQD GHOHJD DO 6HFUHWDU\ RI
6WDWH SHU O·HPDQD]LRQH GL UHJRODPHQWL LQ PDWHULD GL UHJLVWUD]LRQH REEOLJDWRULD GHL IDWWL GL FULVWDOOL]]D]LRQH�
/H GLVSRVL]LRQL FRQWHQXWH QHOOD VHFWLRQ SUHYHGRQR FKH L UHJRODPHQWL SRVVDQR VWDELOLUH DQFKH OH FRQVHJXHQ]H
GHOOD PDQFDWD UHJLVWUD]LRQH� LQFOXVD O·LQHIILFDFLD GHOOD FULVWDOOL]]D]LRQH VWHVVD VLQR D FKH OD UHJLVWUD]LRQH
QRQ YHQJD HIIHWWXDWD� 6H WDOL UHJRODPHQWL IRVVHUR LQ IXWXUR HPDQDWL �LO FKH QRQ q DIIDWWR VFRQWDWR SHUFKq
OH VWHVVH QRUPH SULPDULH FKH FRQIHULVFRQR OD GHOHJD QRQ VRQR DQFRUD HQWUDWH LQ YLJRUH H OD GHOHJD VWHVVD
q IRUPXODWD LQ PRGR GD ODVFLDUH DO 6HFUHWDU\ RI 6WDWH GLVFUH]LRQDOLWj· LQ RUGLQH DO VXR HVHUFL]LR� VL DYUHEEH
XQD GHILQL]LRQH QRUPDWLYD �DQFRUFKq LQGLUHWWD� GHJOL HYHQWL VXVFHWWLELOL GL FULVWDOOL]]D]LRQH� 6H L IDWWL QRQ
SUHYLVWL GDOOD QRUPDWLYD �H TXLQGL QRQ UHJLVWUDELOL� VRQR LQHIILFDFL� VL FRUUHUHEEH LO ULVFKLR GL IDU SHUGHUH
HODVWLFLWj DO VLVWHPD� FRVD FKH FRPH VL YHGUj IUD EUHYH QHO WHVWR q LQYHFH PROWR DSSUH]]DWD GDJOL RSHUDWRUL�
D PHQR FKH L UHJRODPHQWL VWHVVL QRQ DGRWWLQR XQD IRUPXOD]LRQH DSHUWD GHO WLSR ´RJQL DOWUR HYHQWR SUHYLVWR
GDOOH SDUWL FRPH FDXVD GL FULVWDOOL]]D]LRQHµ�

����� $OOH ULVSRVWH GHFLVDPHQWH QHJDWLYH VL VRQR DIILDQFDWH TXHOOH SL� SRVVLELOLVWH QHL FRQIURQWL
GHOO·HYHQWXDOLWj GL XQD SUHYLVLRQH SHU OHJJH GHL SULQFLSDOL HYHQWL GL FULVWDOOL]]D]LRQH� ODVFLDQGR WXWWDYLD OLEHUH
OH SDUWL GL SUHYHGHUQH DOWUL� 9L q FKL KD QRWDWR FRPH� DQFKH TXDORUD OH QRUPH SRWHVVHUR SUHYHGHUH WXWWH
OH FDXVH GL FULVWDOOL]]D]LRQH DXWRPDWLFD� LO SUREOHPD GL GDUH DGHJXDWD QRWL]LD DL WHU]L GHO ORUR YHULILFDUVL�
FKH FRPH VL YHGUj q XQR GHL SL� GHOLFDWL LQ PDWHULD� ULPDUUHEEH� /D TXHVWLRQH GHOOD UHJRODPHQWD]LRQH GHL
IDWWL GL FULVWDOOL]]D]LRQH SRWUHEEH DYHUH XQ FHUWR ULOLHYR TXDORUD LO JRYHUQR GHFLGHVVH GL HVHUFLWDUH OD GHOHJD
GHOOD TXDOH VL q GHWWR DOOD QRWD SUHFHGHQWH� ,Q JLXULVSUXGHQ]D� SHU XQ·DIIHUPD]LRQH GL FRPH JOL HYHQWL GL
FULVWDOOL]]D]LRQH ULHQWULQR QHO SRWHUH FRQWUDWWXDOH GHOOH SDUWL� GDWR FKH LO 3DUODPHQWR q LQWHUYHQXWR SL� YROWH
VXOOD PDWHULD VHQ]D PDL VHQWLUH LO ELVRJQR GL OHJLIHUDUH VX TXHVWR VSHFLILFR SXQWR� FIU� 5H %ULJKWOLIH /WG�
FLW� ������ � %&& &K ��� ��� D S� ��� ��� V�� FDVR LQ FXL IX ULWHQXWD SHUIHWWDPHQWH OHJLWWLPD XQD FODXVROD
FKH FRQVHQWLYD OD FULVWDOOL]]D]LRQH GHOOD JDUDQ]LD SUHYLD VHPSOLFH QRWL]LD �E\ QRWLFH� GDWD GHO FKDUJHH DO
FKDUJRU�
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corso degli affari; c) gli altri fatti specificati nella debenture che comportano la cristalliz-
zazione (per lo più riconducibili al concetto di cristallizzazione automatica) (188).

Al primo gruppo di eventi si suole ricondurre innanzitutto la liquidazione, quindi
tutti i tipi di winding up sia essavoluntary (sia solvente che insolvente) ocompulsory
(189). Essa infatti, per espressa disposizione di legge (190), comporta la cessazione
dell’attività commerciale che non sia strumentale alla liquidazione stessa. Quanto alla
decorrenza della cristallizzazione in caso dicompulsory winding up, bisogna tener pre-
sente che essa decorre dalla data dell’emanazione del relativo provvedimento da parte
della Corte e non dalla presentazione dell’istanza. Gli effetti del provvedimento non
retroagiscono infatti al giorno di presentazione della domanda, contrariamente a quanto
si potrebbe arguire dalla lettura della sect. 129(2) dell’Insolvency Act 1985. La semplice
presentazione dell’istanza (che potrebbe anche non essere accolta) non può infatti com-
portare la cessazione deltrading power (191). In caso divoluntary winding up la cristal-
lizzazione opera invece, ovviamente, dalla data dell’approvazione della relativa delibera
assembleare ed a tale data si risale anche quando alla liquidazione volontaria sia seguita
quella per ordine della Corte (192).

L’altro evento pacificamente ricondotto al primo gruppo è la cessazione di fatto
dell’attività imprenditoriale ancorchè non sia stata disposta la liquidazione, anche se
può rimanere qualche margine di dubbio in ordine al momento in cui possa essere effetti-
vamente considerata cessata l’attività (193).

Bisogna tuttavia fare attenzione perchè il concetto non coincide con quello di insol-
venza, la quale non implica necessariamente la cessazione dell’attività (194). Nè compor-
tano di per sè cristallizzazione: l’emissione di unadministration order ai sensi della
sect. 8 dell’ Insolvency Act 1986, che avendo lo scopo di tentare il risanamento
dell’azienda sociale non ha come conseguenza la cessazione dell’attività (195); la nomi-

����� 6L ULWLHQH GL VHJXLUH WDOH GLVWLQ]LRQH� SURSRVWD GD *22'(� RS� XOW� FLW�� S� ��� SHUFKq SL� FKLDUD
D ILQL GLGDWWLFL� $OWUL DXWRUL HOHQFDQR VHPSOLFHPHQWH OH YDULH SRVVLELOL LSRWHVL GL FULVWDOOL]]D]LRQH RYYHUR
VXGGLYLGRQR TXHVW·XOWLPD LQ LPSOLFLWD HG HVSOLFLWD �FIU� DG HV� *28*+� RS� FLW�� S� ��� VV H ��� VV���

����� &RSLRVD q OD JLXULVSUXGHQ]D VXO SXQWR� 5H 3DQDPD ���� FLW�� ������ � &K $SS ���� 5H *HQHUDO
6RXWK $PHULFDQ &R� FLW�� ������ � &K ���� 5H )ORUHQFH ���� FLW�� ������ �� &K ' ���� +RGVRQ Y 7HD &R�
FLW�� ������ �� &K ���� :KHDWOH\ Y 6LONVWRQH ���� FLW�� ������ �� &K ���� D S� ��� V�� %UXQWRQ Y (OHFWULFDO
(QJLQHHULQJ &RUSQ� FLW�� ������ � &K ���� D S� ���� 6DGOHU Y :RUOH\� ������ �� &K ����:DOODFH Y 8QLYHUVDO
$XWRPDWLF 0DFKLQHV &R� FLW�� ������ � &K ���� 5H &URPSWRQ 	 &R� /WG � FLW������� � &K ���� 5H 8QLYHUVDO
'LVWULEXWLQJ &R /WG ������ �� &PZ/5 ���� 5H $VLDWLF (OHFUWLF FR 3W\ /WG ������ � 16:5 ��� V�� 5H
:HVWPRUHODQG %R[ &R /WG � &UDZVKDZ Y ,5& ������ 1=/5 ��� D S� ���� 6WHLQ Y 6D\ZHOO ������ ���&PZ/5
���� 5H %DUOH\FRUQ (QWHUSULVHV /WG ����� &K ���� D S� ��� H ���� 5H &KULVWRQHWWH ,QWHUQDWLRQDO /WG ������
� $OO (5 ��� D S� ���� 5H 2ELH 3W\ /WG �1��� ������ $&/5 ���� D S� ���� 5H %ULJKWOLIH /WG� FLW� ������
&K ��� D S� ����

����� ,QVROYHQF\ $FW ����� VHFWV� ������ ��� ��� H 6FKHG� �� SDU� ��
����� 6WHLQ Y 6D\ZHOO ������� FLW�� ��� &PZ/5 ���� 5H 9LFWRULD 6WHDPERDW ���� FLW� ������ � &K ����
����� &IU� VHFW� ������,QVROYHQF\ DFW �����
����� &IU� (GZDUG 1HOVRQ���� FLW�� ������ � .% ���� D S� ��� VV� 5REVRQ Y� 6PLWK� FLW� ������ � &K�

���� 'DYH\ 	 &R :LOOLDPVRQ ���� FLW�� ������ � 4% ���� 5H <RUNVKLUH :RROFRPEHUV·V ���� FLW�� ������ � &K
���� *RYHUQPHQWV 6WRFN ���� FLW�� ������ $& �� D S� ��� (YDQV Y 5LYDO *UDQLWH ���� FLW� ������ � .% ����
D S� ���� 5H :RRGURIIHV ���� FLW�� ������ &K ���� D S� ����

����� :LOOPRWW Y /RQGRQ &HOOXORLG &R ������ �� &K ���� Ë G·DOWURQGH YHUR DQFKH LO FRQWUDULR GDWR
FKH EHQ SXz DYHUVL FHVVD]LRQH GHOO·DWWLYLWj VHQ]D LQVROYHQ]D�

����� 1RQ ULVXOWDQR SUHFHGHQWL LQ PDWHULD� PD O·DVVXQWR q SDFLILFR LQ GRWWULQD� FIU� *22'(� RS� XOW�
FLW�� S� �� V�� *28*+� RS� FLW�� S� ���� 6XOOD QDWXUD H OH ILQDOLWj GHOO·DGPLQLVWUDWLRQ FL VL VRIIHUPHUj· EUHYH�
PHQWH DO &DS� ,,,� SDU� �� RYH VL FRPSDUHUj WDOH SURFHGXUD FRQ O·DGPLQLVWUDWLYH UHFHLYHUKLS�
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na di un administrative receiver da parte del possessore di un’altra floating charge ovvero
la cristallizzazione di quest’ultima per un altro motivo e ciò a prescindere dal fatto che
essa preceda o segua lafloating charge non cristallizzata nell’ordine delle priorità (196);
la nomina di unprovisional liquidator da parte della Corte nelle more della decisione
in ordine ad un’istanza diwinding up, ai sensi della sect. 135 dell’Insolvency Act 1986,
la quale ha lo scopo di assicurare la conservazione dellostatus quo e la continuazione,
per lo meno entro certi limiti, dell’attività (197), a meno che tali eventi non siano previsti
nella debenture quali cause di cristallizzazione automatica (198).

Passando ad esaminare gli eventi di cristallizzazione che rientrano nel secondo grup-
po (e cioè che dipendono da un intervento delchargee) si può osservare che quello inva-
riabilmente previsto dalledebentures e che risulta essere in pratica fra le più frequenti
cause di cristallizzazione, sia la nomina di unadministrative receiver da parte del credito-
re stesso (199). La nomina dell’administrative receiver causa la cristallizzazione perchè
pone fine all’autorizzazione data alla società di continuare autonomamente l’esercizio
dell’impresa (200) e priva gli amministratori dei loro poteri di gestione (201).

Le debentures talvolta prevedono un potere di nomina dell’administrative receiver
da parte delchargee del tutto discrezionale e svincolato da ogni inadempimento del
chargor. In pratica è tuttavia inverosimile che tale potere sia attivato arbitrariamente,
dato che ilchargee non ha alcun interesse a far scattare unareceivership se l’impresa
sovvenuta fa regolarmente fronte alle obbligazioni assunte con il contratto di finanzia-

����� 5H :RRGURIIHV ���� FLW�� ������ &K ���� RYH OD FULVWDOOL]]D]LRQH ULJXDUGDYD XQD IORDWLQJ FKDUJH
VXFFHVVLYD QHOO·RUGLQH GHOOH SULRULWj�'HSXW\ &RPU RI 7D[DWLRQ Y /DL &RUSQ 3W\ /WG �UHFHLYHUV DQG PDQDJHUV
$SSRLQWHG� ������ :$5 �� D S� ��� ,O FDVR 6WHLQ Y 6D\ZHOO ������� FLW�� ��� &PZ/5 ��� QRQ VPHQWLVFH
PD FRQIHUPD O·DVVXQWR SHUFKq LQ HVVR IX ULWHQXWR FKH XQD VHFRQGD IORDWLQJ FKDUJH FULVWDOOL]]DVVH LQ VHJXLWR
DOOD QRPLQD GL XQ UHFHLYHU GD SDUWH GL XQ SUHFHGHQWH IORDWLQJ FKDUJH KROGHU SURSULR SHUFKq OD UHODWLYD GHEHQ�
WXUH SUHYHGHYD HVSUHVVDPHQWH WDOH HYHQWXDOLWj FRPH FDXVD DXWRPDWLFD GL FULVWDOOL]]D]LRQH�

����� 5H 2ELH 3W\ /WG �1���� FLW�� ������ $&/5 ���� D S� ���� %DUWOHWW (VWDWHV 3W\ /WG �LQ OLTXLGDWLRQ�
������ � 4G 5 ����

����� (G LQ HIIHWWL� GD XQ VRQGDJJLR LQIRUPDOH FRQGRWWR IUD DOFXQH GHOOH JUDQGL ILUPV RI DFFRXQWDQWV
q ULVXOWDWR FRPH WDOL HYHQWL VLDQR QRUPDOPHQWH SUHYLVWL TXDOL FDXVH GL FULVWDOOL]]D]LRQH DXWRPDWLFD� VXOOH
TXDOL FL VL VRIIHUPHUj IUD EUHYH�

����� /D QRWHYROH IUHTXHQ]D VWDWLVWLFD GL WDOH FDXVD GL FULVWDOOL]]D]LRQH q VWDWD FRQIHUPDWD GDO VRQGDJ�
JLR HIIHWWXDWR� 3HU XQ HVHPSLR GL FODXVROD UHODWLYD DOOD QRPLQD GL XQ DGPLQLVWUDWLYH UHFHLYHU� FIU� LO PRGHOOR
GL GHEHQWXUH HGLWR LQ $SSHQGLFH� SDU� �����

����� 3DUWLFRODUPHQWH QXWULWD q OD JLXULVSUXGHQ]D LQ PDWHULD GL FULVWDOOL]]D]LRQH DWWUDYHUVR OD QRPLQD
GL XQ DGPLQLVWUDWLYH UHFHLYHU� FL VL OLPLWD D ULFRUGDUH DOFXQL GHL FDVL SL� VLJQLILFDWLYL� PROWL GHL TXDOL JLj
FLWDWL SHU DOWUL PRWLYL� 5H )ORUHQFH ���� FLW�� ������ �� &K ' ���� D S� ���� 5H &RORQLDO 7UXVWV &R���� FLW��
������ �� &K ���� D S� ���� +XEEXFN Y� +HOPV ������� FLW�� �� /�-� &K� ��� D S� ��� V�� 5REVRQ Y� 6PLWK�
FLW� ������ � &K� ��� D S� ���� 5H <RUNVKLUH :RROFRPEHUV·V ���� FLW�� ������ � &K ���� D S� ���� ,OOLQJZRUWK
Y +RXOGVZRUWK ������ $& ��� D S� ���� (GZDUG 1HOVRQ 	 &R /WG Y )DEHU 	 &R� FLW� ������ � .% ����
5H &DUVKDOWRQ 3DUN (VWDWH /WG ������ � &K �� D S� ��� (YDQV Y 5LYDO *UDQLWH ���� FLW� ������ � .% ���
D S� ��� V�

����� &IU� LQ WDO VHQVR FKLDUDPHQWH +DZNHVEXU\ 'HYHORSPHQW &R /WG Y /DQGPDUN )LQDQFH 3W\ /WG
������ � 16:5 ���� D S� ��� V� *OL DPPLQLVWUDWRUL PDQWHQJRQR WXWWDYLD XQD UHVLGXD FDSDFLWj SURFHVVXDOH
OLPLWDWD DOOH D]LRQL WHQGHQWL D FRQWHVWDUH LQ JLXGL]LR OD QRPLQD GHOO·DGPLQLVWUDWLYH UHFHLYHU� 1HZKDUW GHYHO�
SRPHQWV /WG Y &R�RSUDWLYH &RPPHUFLDO %DQN /WG ������ 4% ���� 3DUDPRQW $FFHSWDQFH &R /WG Y 6RXVWHU
������ � 1=/5 ��� 7XGRU *UDQJH +ROGLQJV /WG Y &LW\EDQN 1$ ������ � $OO (5 � D S� �� V�
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mento (202). Altre volte le debentures prevedono invece delle ipotesi in cui la floating
charge possa essere messa in esecuzione attraverso la nomina di un administrative recei-
ver (203). In tali ipotesi sarebbe a rigore improprio parlare della nomina come evento
di cristallizzazione giacchè quest’ultima viene in realtà ricondotta ai fatti che costituisco-
no un presupposto della nomina.

Fra gli altri eventi di cristallizzazione per intervento delchargee rientrano: la presa
di possesso dei beni aziendali (204); l’ordine impartito dalchargee alla società di conse-
gnare i beni garantiti; la nomina di unadministrative receiver da parte della corte (205).

Se non prevista da un’apposita clausola delladebenture, non viene ritenuta possibile
una cristallizzazione parziale nella quale ilchargee decida di rendere la propria garanzia
fixed solo per determinati beni (che egli, ad esempio, ritenga in pericolo di essere alienati)
e di lasciarla fluttuare su altri (206).

Venendo infine ad esaminare i fatti di cristallizzazione automatica (riconducibili
al terzo gruppo secondo la classificazione adottata) previsti nelledebenture, si può notare
come si tratti in pratica di una serie di eventi sintomatici di una crisi dell’impresa sia
essa di liquidità che di tipo irreversibile. Accanto ai sintomi rivelatori di una difficoltà
a far fronte alle proprie obbligazioni già ricordati all’inizio del paragrafo, altri eventi
di cristallizzazione automatica che ricorrono nei contratti sono: richiesta di pagamento
non onorata per un determinato periodo (207); l’esecuzione iniziata da qualche altro
creditore; il fatto che i debiti della società superino una data soglia in valore assoluto
od in percentuale al patrimonio (previsione questa meno frequente delle altre) (208).
Assai utilizzate nelledebentures sono risultate anche le clausole di cristallizzazione per
mancato rientro del debito a semplice richiesta delchargee (on demand) (209), qualora

����� &RQWUR XQ HVHUFL]LR GL WLSR HPXODWRULR �QHO VHQVR LWDOLDQR H WHFQLFR GHO WHUPLQH� GHO SRWHUH GL
QRPLQD GHOO·DGPLQLVWUDLYH UHFHLYHU LO FKDUJRU SRWUHEEH VHPSUH ULFRUUHUH DOO·DXWRULWj JLXGL]LDULD� 'L IDWWR
TXHVWR DYYLHQH PROWR UDUDPHQWH� VLD SHUFKq O·XWLOL]]R GL WDOH SRWHUH GD SDUWH GHOOH EDQFKH� DQFKH TXDORUD
FRQILJXUDWR LQ PRGR GHO WXWWR GLVFUH]LRQDOH QHOOH GHEHQWXUHV� YLHQH GL IDWWR SHUFHSLWR FRPH XQD H[WUHPD
UDWLR� VLD SHUFKq LO FRVWR DVVDL DOWR GHOOH D]LRQL OHJDOL LQ ,QJKLOWHUUD QH VFRUDJJLD O·XWLOL]]R WDWWLFR HG D
VFRSR GLODWRULR�

����� Ë TXHVWR LO FDVR GHOO·HVHPSLR GL GHEHQWXUH ULSRUWDWR LQ $SSHQGLFH �FIU� SDUU� �� H ����
����� 0HUFDQWLOH %DQN RI ,QGLD /WG Y� &KDUWHUHG %DQN RI ,QGLD ���� FLW�� ������ � $OO (�5� ����
����� 6L WUDWWD GL XQ·HYHQWXDOLWj DVVDL UDUD DWWHVR FKH OD QRPLQD DG RSHUD GHOOR VWHVVR FUHGLWRUH q SL�

UDSLGD H PHQR FRVWRVD� /D QRPLQD GD SDUWH GHOOD FRUWH SXz WXWWDYLD SUHVHQWDUH LO YDQWDJJLR GL SRWHU HVVHUH
SL� DJHYROPHQWH ULFRQRVFLXWD GD SDUWH GL JLXULVGL]LRQL VWUDQLHUH�

����� 5REVRQ Y� 6PLWK� FLW� ������ � &K� ���� (YDQV Y 5LYDO *UDQLWH ���� FLW� ������ � .% ���� 'DO
SUHGHWWR VRQGDJJLR q WXWWDYLD ULVXOWDWR FRPH XQD VLPLOH FODXVROD� ULFRQGXFLELOH DO VHFRQGR JUXSSR QHOOR
FODVVLILFD]LRQH SURSRVWD DOO·LQL]LR GHO SUHVHQWH SDUDJUDIR� QRQ VDUHEEH SDUWLFRODUPHQWH GLIIXVD� 3HU XQ HVHP�
SLR GL FODXVROD FKH FRQVHQWH OD FULVWDOOL]]D]LRQH SDU]LDOH E\ QRWLFH QHO FDVR GL FRPSLPHQWR GL DWWL FKH� D
JLXGL]LR LQVLQGDFDELOH GHO FKDUJHH� PHWWDQR LQ SHULFROR L EHQL RJJHWWR GHOOD JDUDQ]LD� FIU� LO PRGHOOR GL
GHEHQWXUH HGLWR LQ $SSHQGLFH� SDU� ������

����� 3HU OD FXL YDOLGLWj DUJRPHQWD D FRQWUDULR GD 5H +XEEDUG 	 &R� /WG� FLW�� ������ �� /�-� &K��
�� LQ FXL XQD ULFKLHVWD GL SDJDPHQWR QRQ IX ULWHQXWD FDXVD XWLOH GL FULVWDOOL]]D]LRQH SURSULR SHUFKq QRQ
SUHYLVWD LQ TXDQWR WDOH QHOOD GHEHQWXUH�

����� 3HU XQ HVHPSLR GL FODXVROD GL FULVWDOOL]]D]LRQH DXWRPDWLFD� FIU� LO PRGHOOR GL GHEHQWXUH HGLWR
LQ $SSHQGLFH� SDU� ������

����� /H TXDOL KDQQR LQ UHDOWj XQD QDWXUD PLVWD� SRWHQGR IDUVL ULHQWDUH DQFKH QHO VHFRQGR JUXSSR
�HYHQWL GL FULVWDOOL]]D]LRQH FKH GLSHQGRQR GD XQ LQWHUYHQWR GHO FKDUJHH��
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tale facoltà sia prevista nel relativo contratto di finanziamento e per l’inadempimento
verificatosi in prestiti concessi da altre banche (210).

Le clausole di cristallizzazione automatica sono state di recente sottoposte ad una
revisione critica da parte della più attenta dottrina la quale da un lato si è posta il proble-
ma della loro validità nei confronti dei terzi e, dall’altro, ha evidenziato come un loro
utilizzo troppo frequente ed indiscriminato possa essere controproducente per lo stesso
chargee (211).

Quanto al primo aspetto, va osservato che il terzo potrebbe avere concluso in assolu-
ta buona fede un contratto dopo il verificarsi di uno degli eventi di cristallizzazione auto-
matica, ma prima che ilchargee stesso se ne sia avveduto ed abbia provveduto alla nomi-
na di unadministrative receivership. In proposito è stato autorevolmente notato come
le questioni della validità fra le parti vadano distinte da quelle della loro efficacia nei
confronti dei terzi (212). Se le prime vanno esaminate esclusivamente in termini proprie-
tari, e non vi è ragione per impedire ai contraenti di stabilire una qualsiasi causa di cristal-
lizzazione, per quanto arbitraria essa possa sembrare, le seconde devono essere analizzate
in termini di poteri di rappresentanza apparente nei confronti dei terzi di buona fede
e la loro problematica, che si sostanzia in un conflitto fra diritto delchargee e quelli
dei terzi, ricade piuttosto nel campo delle priorità.

Anche nelle ipotesi delle clausole di cristallizzazione automatica la giurisprudenza
ha applicato la dottrina dell’actual o constructive notice, della quale si è parlato a propo-
sito delle clausole restrittive. Il caso più significativo in materia può considerarsiFire
Nymph Products Ltd v Heating Centre Pty Ltd (in liquid.), già citato per altri motivi
(213). Nella fattispecie, unadebenture regolarmente registrata conteneva una clausola
di cristallizzazione automatica per il caso in cui fosse stata effettuata una qualsiasi opera-
zione al di fuori della normale attività della società. La corte ritenne che la resa al fornito-
re abituale di tutta la merce detenuta in magazzino, al fine di eliminare il debito con
il fornitore stesso, fosse da considerare come effettuata al di fuori dell’ordinario corso
degli affari, in quanto preordinata alla cessazione dell’attività. I diritti derivanti da tale
retrocessione furono quindi considerati subordinati a quelli dellafloating charge cristal-
lizzata, giacchè il fornitore cessionario non aveva provato la mancanza di conoscenza
da parte sua del contenuto dei termini dellafloating charge i quali avrebbero dovuto
essergli noti, dati gli stretti rapporti contrattuali che intratteneva con ilchagor (214).

Ancora una volta la giurisprudenza ha ritenuto quindi che i particolari rilevanti
di unafloating charge registrata si presumano noti, sino a prova contraria, specie nelle
operazioni fra imprenditori i quali, usando dell’ordinaria diligenza, dovrebbero essere
in grado di effettuare controlli presso leCompanies Houses. Nel caso di specie poi, è
stato di fatto ritenuto che chi intrattiene rapporti contrattuali continui o significativi con

����� 1RWH TXHVWH XOWLPH FRPH FURVV�GHIDXOW FODXVHV� VXOOH TXDOL FIU� 3�5�:22'� ,QWHUQDWLRQDO /RDQV�
%RQGV DQG 6HFXULWLHV 5HJXODWLRQ� /RQGRQ� ����� ���

����� *22'(� RS� XOW� FLW�� S� �� VV� ,'� &RPPHUFLDO /DZ� FLW� S� ��� V� 3HU OD VHFRQGD SUREOHPDWLFD
FIU� DQFKH O·DUWLFROR GHOOR VWHVVR DXWRUH LQ -%/ ���� ����

����� ,Q WHPD FIU� DQFKH -� %R\OH� 7KH 9DOLGLW\ RI $XWRPDWLF &U\VWDOOLVDWLRQ &ODXVHV� ������ -%/ S�
���� &RPH VL q YLVWR WDOH YDOLGLWj YLHQH VXSSRUWDWD GDOOD JLXULVSUXGHQ]D LQJOHVH OD FXL SRVL]LRQH YLHQH SDUWL�
FRODUPHQWH DSSUH]]DWD GDJOL RSHUDWRUL HFRQRPLFL FKH� QHO VRQGDJJLR HIIHWWXDWR� KDQQR DWWULEXLWR QRWHYROH
LPSRUWDQ]D D WDOH WLSR GL FODXVROH FKH FRQVHQWH GL DGDWWDUH LO WHVWR GHOOH GHEHQWXUH DOOH HVLJHQ]H GHOOH SDUWL
H SHUPHWWH DG FUHGLWRUH XQ QRWHYROH JUDGR GL FRQWUROOR�

����� ������ � $&65 ����
����� ������ � $&65 D S� ��� VV� SHU *OHHVRQ &- H D S� ��� SHU 6KHOOHU -$�
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una società abbia l’onere di informarsi dell’esistenza e del tenore dellecharges che essa
ha concesso. In tal modo quindi, come si è già rilevato a proposito delle clausole restritti-
ve, dato che la prova della mancata conoscenza è assai difficile da dare se non anch’essa
in modo presuntivo (riuscendo a dimostrare che le circostanze del caso concreto (215),
abbiano impedito la conoscenza stessa) la giurisprudenza ha di fatto stabilito una presun-
zione di conoscenza da parte del terzo (specie se operatore professionale) dei particolari
delle charges debitamente registrate.

Per quanto riguarda i fatti di cristallizzazione automatica, la posizione del terzo è
però più delicata rispetto a quanto non avvenga per le clausole restrittive. Infatti, se il
terzo ha contratto con ilchargor dopo il verificarsi di un evento di cristallizzazione
automatica egli non può vedere pregiudicato il proprio acquisto solo perché, dato il suo
carattere di operatore professionale, avrebbe dovuto essere in grado di conoscere l’esi-
stenza dellafloating charge e dei suoi particolari rilevanti. Dovrebbe essere anche neces-
sario che, per la sua posizione particolare, esso sia stato in grado di percepire l’avverarsi
dell’evento stesso o di averne contezza usando dell’ordinaria diligenza. Il che, a ben
vedere, è proprio quello che è avvenuto nel caso appena illustrato relativo allaFire
Nymph Products Ltd. Ragionando diversamente si verrebbe ad accollare a qualsisi terzo
una presunzione di conoscenza legale di fatti che di solito non hanno una manifestazione
evidente ovvero l’hanno solo per gli addetti ai lavori.

Va inoltre tenuto presente che mentre per quanto riguarda le clausole restrittive il
negozio che esse tendono ad impedire è, per lo più, un’operazione “passiva” di un certo
impegno per l’impresa, di solito condotta in contropartita con operatori professionali
(il caso tipico è come si è visto la costituzione di una nuova garanzia), l’avverarsi di
un evento di cristallizzazione, con il conseguente venir meno della licenza a continuare
l’ordinario corso degli affari, dovrebbe, teoricamente, comportare, già prima dell’even-
tuale insediamento dell’administrative receiver, l’invalidità di qualsiasi atto compiuto
successivamente. Ma si tratta appunto di una regola generale destinata, per i fatti di cri-
stallizzazione automatica che non hanno un’evidente manifestazione esteriore, a cedere
di fronte alle transazioni effettuate con controparti non professionali in buona fede.

Va in proposito ricordato come la giurisprudenza anteriore all’introduzione dell’ob-
bligo di registrazione, avesse invece ritenuto, in un caso in cui una clausola di cristallizza-
zione costruita in modo ambiguo consentiva alla società di continuare nell’ordinario cor-
so degli affari sino all’inadempimento nel pagamento degli interessi per tre mesi
successivi alla scadenza, che ilchargee non potesse pretendere di distinguere, fra i terzi
che avevano contratto dopo tale termine, quelli che erano a conoscenza del contenuto
della clausola e quelli in buona fede (216).

����� 4XDOL� DG HV�� LO IDWWR FKH LO WHU]R QRQ IRVVH WHQXWR DG XQD SDUWLFRODUH GLOLJHQ]D GL WLSR SURIHVVLRQD�
OH RYYHUR FKH OD FODXVROD LQ TXHVWLRQH QRQ VLD VWDWD GHELWDPHQWH HYLGHQ]LDWD QHOO·DSSRVLWR FDPSR GHO PRGXOR
GHVWLQDWR DL SDUWLFRODUL ULOHYDQWL�

����� *RYHUQPHQWV 6WRFN DQG 2WKHU 6HFXULWLHV ,QYHVWPHQW &R ���� FLW� ������� $�&�� ��� D S� �� V�
SHU 6KDQG� ,Q TXHVWR FDVR O·LQRSSRQLELOLWj GHOOD FODXVROD D WXWWL L WHU]L VHPEUD HVVHUH VWDWD ULFRQGRWWD SURSULR
DO PRGR DPELJXR FRQ LO TXDOH HVVD HUD VWDWD IRUPXODWD� *+28*+ KD FROWR� LQ TXHVWR DVSHWWR GHOOD GHFLVLRQH
FLWDWD� XQ LPSOLFLWR ULFKLDPR DOOD GRWWULQD JLXGL]LDOH GHOO·HVWRSSHO� FRQFHWWR DVVLPLODELOH DOOD QRVWUD SUHFOX�
VLRQH VLQR DG DYYHUWLUH FKH� TXDORUD YHQJD UDYYLVDWR� SRVVD HVVHUH ULEDOWDWR LO QRUPDOH RUGLQH GHOOH SULRULWj
IUD LO SRVVHVVRUH GL XQD IORDWLQJ FKDUJH FULVWDOOL]]DWD LQ EDVH DG XQD FODXVROD DXWRPDWLFD HG L WHU]L FKH KDQQR
DFTXLVWDWR XQ GLULWWR VXFFHVVLYDPHQWH �FIU� RS� FLW�� S� ��� V� H ������ 3HU XQD VLQWHWLFD VSLHJD]LRQH VXOOD
SRUWDWD GHOO·HVWRSSHO� FKH q LQ SUDWLFD OD SUHFOXVLRQH D SURYDUH GHWHUPLQDWH IDWWL FKH SXz GHULYDUH� ROWUH
FKH GDO FRQWUDWWR R GDOOD UHV MXGLFDWD� DQFKH GDOOD FLUFRVWDQ]D FKH OD SDUWH FKH FRQ LO SURSULR FRPSRUWDPHQWR
DEELD LQJHQHUDWR QHL WHU]L XQD FRQYLQ]LRQH FRQWUDULD� FIU� :(67·6� /DZ DQG &RPPHUFLDO 'LFWLRQDU\� �
YROO�� ���� 6� 3DXO 0LQQHVRWD� DG YRFHP�
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E se è vero, come è stato notato in un altro caso, che l’obbligo di registrazione riduce
ormai il rischio che i terzi possano essere presi alla sprovvista (217), ciò ancora una
volta vale per gli operatori professionali e per la previsione contrattuale dell’evento di
cristallizzazione automatica e non già per tutti i terzi e per la materiale conoscenza del
verificarsi dell’evento (218).

Le clausole di cristallizzazione automatica venivano un tempo utilizzate per testare
di proteggere lafloating charge dalla subordinazione nei confronti dei creditori privile-
giati, il che non è più possibile dato che tale subordinazione è stata ormai chiaramente
sancita dalla legge (219).

L’impiego di tali clausole continua ad essere abbastanza diffuso al fine di proteggere
i beni soggetti a garanzia nei confronti degli altri creditori che intraprendano l’esecuzio-
ne. Al riguardo è stato però notato come un loro uso troppo disinvolto e massiccio possa
ritorcersi contro il creditore (220). Ad esempio, nel caso che la cristallizzazione sia previ-
sta come conseguenza dell’inadempimento di una qualsiasi delle previsioni contrattuali,
data l’estrema lunghezza ed analiticità delledebentures, è assai facile che il debitore
incorra in qualche minore inadempienza che provocherà la cristallizzazione malgrado
l’impresa sia del tutto vitale. In tale ipotesi ilchargee che scopra il verificarsi di un
tale evento può o intervenire attivamente per negare la cristallizzazione oppure (più sem-
plicemente) ignorarlo, provocando il tal caso la decristallizzazione della garanzia (221).
Questo atteggiamento non è però privo di rischi, giacchè potrebbe indurre i giudici a
concludere che tutta la clausola sia da ignorare, non riflettendo la reale intenzione delle
parti.

����� 'HSXW\ &RPU RI 7D[DWLRQ Y +RUVEXUJK� FLW�� ������ � 95 ���D S� ����

����� 3HU LO IDWWR FKH LO WHU]R LQ EXRQD IHGH SRVVD IDU DIILGDPHQWR VXL SRWHUL DSSDUHQWL GHOOD VRFLHWj
DQFKH TXDQGR HVVD DJLVFH ROWUH L OLPLWL GHO FRQWUDWWR R FRQWUDYYHQHQGR DOOH GLVSRVL]LRQL GHOOR VWHVVR� FIU�
*22'(� /HJDO 3UREOHPV � � �� FLW�� S� ���

����� &IU� VRSUDWWXWWR VHFW� ��� &RPSDQLHV $FW ����� PD VXO WHPD VL DYUj PRGR GL WRUQDUH SL� GLIIXVD�
PHQWH LQ VHJXLWR�

����� *22'(� RS� XOW� FLW�� S� �� V�
����� 'DO VRQGDJJLR HIIHWWXDWR� ULVXOWDQR LQ HIIHWWL HVVHUH DEEDVWDQ]D GLIIXVH QHOOD SUDWLFD OHWWHUH GL

FRQIRUWR R GL QRQ FULVWDOOL]]D]LRQH FKH VRJOLRQR HVVHUH ULFKLHVWH DOOH EDQFKH �FKH� FRPH VL q YLVWR� VRQR
OH SULQFLSDOL EHQHILFLDULH GL IORDWLQJ FKDUJHV� GDL WHU]L FRQWUDHQWL FKH QRQ YRJOLDQR FRUUHUH ULVFKL QHO FRQFOX�
GHUH RSHUD]LRQL GL XQD FHUWD LPSRUWDQ]D FRQ O·LPSUHVD VRJJHWWD DG XQD IORDWLQJ FKDUJH� 6X GL HVVH VL WRUQHUj
QHO SDUDJUDIR VXFFHVVLYR TXDQGR OH VL FRPSDUHUj FRQ LO ZDLYHU�



73

6.1 Il sistema delle priorità, gli accordi di subordinazione, la rinuncia alla garanzia
(waiver)

Il sistema inglese delle priorità non è di semplice ricostruzione, dato che esso risulta
da un insieme di regole giurisprudenziali e di disposizioni legislative il cui scopo non
è però sempre quello di dettare una gerarchia fra varie categorie di crediti e di diritti
reali di garanzia (222). La complicazione del sistema è particolarmente accentuata per
quanto riguarda lecharges concesse dallecompanies perchè le norme sulla loro registra-
zione, contrariamente a quanto avviene per altri tipi di garanzie reali (223), non stabili-
scono chiaramente il principio della priorità in base alla data di registrazione, ma si limi-
tano a prevedere la nullità dellecharges non registrate nei confronti degli organi delle
procedure di crisi e di tutti i creditori sociali (224).

La priorità conferita al titolare di unacharge nei confronti dei creditori chirografari
(225) si sostanzia nel diritto di soddisfarsi direttamente sulla garanzia senza bisogno
di ottenere un titolo giudiziale ed, in caso di insolvenza, anche al di fuori delle regole
concorsuali. Di conseguenza, il creditore garantito da unacharge ha il diritto di ricevere
il ricavato della vendita dei beni oggetto della garanzia prima dei creditori chirografari
e dei titolari di altre diritti reali di garanzia che debbano considerarsi ad esso subordinati.
Esso inoltre, se titolare di unaspecific charge, ha la scelta fra l’esecuzione diretta della
garanzia e la nomina di unreceiver che avrà il compito di prendere in possesso i beni
oggetto della garanzia e liquidarli al fine di soddisfare il diritto del creditore stesso, ovve-
ro, qualora sia titolare di unafloating charge, potrà nominare unadministrative receiver
che sostituirà gli amministratori.

In estrema sintesi (226) l’ordine delle priorità è il seguente:

1. Creditori garantitifixed charges o da altrespecific securities.

2. Spese delle procedure concorsuali.

3. Creditori privilegiati (Preferential Creditors).

����� 6XL SURJHWWL GL ULIRUPD QRQ DWWXDWL� WHQGHQWL DG XQD VHPSOLILFD]LRQH DQFKH GHO VLVWHPD GL UHJLVWUD�
]LRQH LQ EDVH DOOD UHJROD JHQHUDOH GHOOD SULRULWj WHPSRUDOH� FIU� VXSUD� &DS� ,� SDU� �� 3HU OD QDWXUD FRPSRVLWD
GHO VLVWHPD ULVXOWDQWH GD XQ LQVLHPH QRUPH GL OHJJH H GL UHJROH JLXULVSUXGHQ]LDOL IRUPDWHVL QHOOH FRUWL GL
HTXLW\ � IUD OH TXDOL ULYHVWRQR SDUWLFRODUH LPSRUWDQ]D TXHOOH LQ PDWHULD GL DFWXDO R FRQVWUXFWLYH QRWLFH� FIU�
*+28*+� RS� FLW�� S� ��� V� 'LYHUVR q� FRPH VL q YLVWR� LO VLVWHPD VFR]]HVH RYH OD VFDOD GHOOH SULRULWj
LQ PDWHULD GL FKDUJHV q GHWWDWD GLUHWWDPHQWH GDOOD OHJJH �&RPSDQLHV $FW ����� VHFW� �����

����� (G LQ SDUWLFRODUH SHU OH JDUDQ]LH VXL EHQL LPPRELOL OD FXL UHJLVWUD]LRQH q UHJRODWD GDO /DQG
&KDUJHV $FW �����

����� &IU� &RPSDQLHV $FW ���� VHFW� ��� WHVWR LQ YLJRUH H VHFWV� ���� ��� H ��� ´QXRYR WHVWRµ�
����� 'L VROLWR GHVLJQDWL GDOOD GRWWULQD H GDOOD JLXULVSUXGHQ]D JHQHUDO R XQVHFXUHG FUHGLWRUV�
����� 4XHOOD FKH VHJXH q XQ·HVSRVL]LRQH HVVHQ]LDOH GHOOH UHJROH JHQHUDOL FRUUHGDWD GD XQD DOWUHWWDQWR

EUHYH HOHQFD]LRQH GHOOH SL� IUHTXHQWL LSRWHVL GL FRQIOLWWR IUD LO WLWRODUH GL XQD IORDWLQJ FKDUJH HG L WHU]L�
(VVD QRQ HVDXULVFH WXWWDYLD JOL QXPHURVL FDVL GL WDOL FRQIOLWWL FKH SRVVRQR SUHVHQWDUVL LQ SUDWLFD D VHFRQGD
GHO WLSR GL FRQWUDWWR R GL GLULWWR FKH XQ WHU]R SUHWHQGD GL IDU YDOHUH QHL FRQIURQWL GL XQ IORDWLQJ FKDUJHH�
VLD SULPD FKH GRSR OD FULVWDOOL]]D]LRQH� /·HOHQFR SL� FRPSOHWR GHOOH LSRWHVL GL FRQIOLWWR H GHOOH VROX]LRQL
GL YROWD LQ YROWD DGRWWDWH LQ SXQWR GL SULRULWj� VL WURYD LQ *+28*+� RS� FLW�� S� ��� VV�� SUHFHGXWR GD XQ·DQDOL�
WLFD LOOXVWUD]LRQH GHOOH UHJROH JHQHUDOL �VLD GL ODZ FKH GL HTXLW\� FKH UHJRODQR OD PDWHULD �LYL S� ��� VV��
H FRUUHGDWR GD QXPHURVL ULQYLL H ULIHULPHQWL JLXULVSUXGHQ]LDOL� /·DXWRUH FLWDWR q VWDWR LO SULPR D GDUH XQD
VLVWHPD]LRQH FRPSOHWD GHOOD PDWHULD FKH q VWDWD VHJXLWD� FRQ DOFXQH YDULDQWL� DQFKH LQ 3DOPHU·V &RPSDQ\
/DZ ��� HG�� ������ SDUU� �������������� 3HU XQD SDQRUDPLFD PHQR GHWWDJOLDWD� PD VXIILFLHQWHPHQWH FRP�
SOHWD HG DVVDL LQWHUHVVDQWH LQ TXDQWR ULFFD GL VSXQWL FULWLFL� FIU� *22'(� /HJDO 3UREOHPV ���� FLW�� S� ��
VV� 8Q·DFFXUDWD DQDOLVL GHO VLVWHPD GHOOH SULRULWj H GHOOH LSRWHVL GL FRQIOLWWR FRQ L GLULWWL GHL WHU]L q DQFKH
LQ 6�:257+,1*721� RS� FLW�� S� �� VV�
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4. Creditore(i) garantito(i) da floating charge.

5. Creditori chirografari (General o Unsecured Creditors).

6. Interessi maturati dopo l’apertura della procedura concorsuale.

7. Soci.

Come si può notare, il possessore di unafloating charge debitamente registrata (227)
si trova in una posizione inferiore non solo rispetto ai creditori privilegiati ma anche
rispetto ai titolari di unafixed charge (228). Questi ultimi hanno infatti una priorità asso-
luta sul bene oggetto di garanzia che, in caso di insolvenza, prevale anche sulle spese
della procedura (229). Per cui, nell’ipotesi assai frequente che una banca sia titolare
sia di fixed che difloating charge, l’ administrative receiver, sebbene nominato in base
alla floating charge, dovrà fare attenzione perchè diverso è l’ordine delle priorità da
seguire per i beni gravati dai due differenti tipi di garanzia.

L’ordine delle priorità va esaminato distintamente a seconda che lafloating charge
rimanga fluttuante ovvero si verifichi un evento di cristallizzazione.

I Quando lacharge rimane fluttuante: essa è subordinata rispetto ad una precedente
fixed o floating charge ed anche rispetto ad unafixed charge creata successivamente,
qualora la primafloating charge non contenga una clausola restrittiva validamente
opponibile al successivochargee il quale ne abbia avutoactual o constructive notice
(230). Qualora invece lafloating charge contenga una clausola restrittiva, della qua-
le i successivifixed chargee abbiano avuto conoscenza al momento della costituzio-
ne dellespecific charges, queste ultime saranno subordinate allafloating charge.

����� 9D FRPXQTXH QRWDWR FKH LQ ,QJKLOWHUUD OD GRWWULQD SL� DWWHQWD SUHIHULVFH SDUODUH GL FRPSO\LQJ
UHJLVWHUHG FKDUJH SLXWWRVWR FKH GL GXO\ UHJLVWHUHG FKDUJH� OD SULPD HVSUHVVLRQH LQGLFD LQIDWWL FRQ PDJJLRU
SUHFLVLRQH OD FKDUJH UHJLVWUDWD HQWUR LO WHUPLQH SUHYLVWR GDOOD OHJJH PHQWUH OD VHFRQGD SRWUHEEH GHVLJQDUH
DQFKH XQD FKDUJH UHJLVWUDWD VXFFHVVLYDPHQWH LQ VHJXLWR DG XQ RUGLQH JLXGL]LDOH� &IU� *28*+� RS� FLW��
S� ��� QW� ��

����� &IU� ,QVROYHQF\ $FW ����� VHFW� �� ���� &RPSDQLHV $FW ����� VHFW� ��� ���� 3HU O·RUGLQH GL SULRULWj
GHOOH YDULH FDWHJRULH GL SUHIHUHQWLDO FUHGLWRUV FIU� VFKHG� � ,QVROYHQF\ $FW ����� &RPH VL SRWUj QRWDUH�
OD VFDOD GHOOH SULRULWj LQ HVVD ILVVDWD YHGH DO SULPR SRVWR L FUHGLWL HUDULDOL �F�G� &URZQ 'HEWV� FKH VRQR VWDWL
QRWHYROPHQWH ULGRWWL GDOOD FLWDWD OHJJH LQ RVVHTXLR DOOH UDFFRPDQGD]LRQL FRQWHQXWH LQ WDO VHQVR QHO &RUN
5HSRUW� YDULDPHQWH DUWLFRODWL LQ UHOD]LRQH DL GLYHUVL WLSL GL LPSRVWH �SULPD OH GLUHWWH SRL OH LQGLUHWWH�� VHJXLWL
GD TXHOOL GHJOL HQWL SUHYLGHQ]LDOL HG� LQILQH� GD TXHOOL GHL ODYRUDWRUL GLSHQGHQWL� /D JUDGXD]LRQH GHL YDUL
FUHGLWL SULYLOHJLDWL q TXLQGL GLYHUVD GD TXHOOD LWDOLDQD RYH L FUHGLWL GHL ODYRUDWRUL H GHJOL HQWL SUHYLGHQ]LDOL
VRQR FROORFDWL SULPD GL TXHOOL HUDULDOL �FIU� DUWW� �����ELV H VV� FRG� FLY��� /H GLYHUVLWj HVLVWHQWL IUD L YDUL
SDHVL QHOO·RUGLQH GHL FUHGLWL SULYLOHJLDWL KD FRVWLWXLWR XQR GHL SULQFLSDOL PRWLYL FKH� LQ VHGH GL &RQYHQ]LRQH
8( VXOOH SURFHGXUH GL LQVROYHQ]D� KD UHVR LPSRVVLELOH O·DIIHUPD]LRQH GHO SULQFLSLR GL XQLWj HG KD SRUWDWR
D SUHYHGHUH OD SRVVLELOLWj GL IDOOLPHQWL VHFRQGDUL�

����� 3HU OD JUDGXD]LRQH GHOO·RUGLQH IUD VRJJHWWL FROORFDWL QHO PHGHVLPR JUDGR� VLD DSSOLFD OD UHJROD
GHOOD SULRULWj WHPSRUDOH VWDELOLWD GDOOD OHJJH R GDOO·HTXLW\ D VHFRQGD GHL GLYHUVL WLSL GL JDUDQ]LH�

����� 9D ULFRUGDWR FKH� TXDORUD OD GHEHQWXUH QRQ FRQWHQJD DOFXQD FODXVROD UHVWULWWLYD FLUFD OD FUHD]LRQH
GL VXFFHVVLYH FKDUJHV �LO FKH� FRPH VL q YLVWR� q RUPDL SLXWWRVWR LQXVXDOH�� OD FRQFHVVLRQH GL XQD VXFFHVVLYD
IL[HG FKDUJH q GHO WXWWR SRVVLELOH LQ TXDQWR YLHQH ULWHQXWD ULHQWUDUH QHOOD FRQWLQXD]LRQH GHOO·RUGLQDULR FRUVR
GHJOL DIIDUL� Ë LQROWUH SRVVLELOH FKH LO FKDUJRU FRQFHGD XQD VHFRQGD IORDWLQJ FKDUJH OD TXDOH SHUz �QRQRVWDQWH
OH SUHYLVLRQL FRQWUDULH LQ HVVD HYHQWXDOPHQWH FRQWHQXWH� VDUj VXERUGLQDWD DOOD SULPD� FIU� 5H %HQMDPLQ &RSH
	 6RQV /WG ������ �&K ���� DQFKH TXDORUD VL VLD FULVWDOOL]]DWD SUHFHGHQWHPHQWH� FIU�5H +RXVHKROG 3URGXFWV
&R /WG ������ '/5 ��G� ���� /D GHEHQWXUH FRVWLWXWLYD GHOOD SULPD IORDWLQJ FKDUJH SXz WXWWDYLD ULVHUYDUH
DO FKDUJRU LO SRWHUH GL FRQFHGHUH� VX GHWHUPLQDWL EHQL R FDWHJRULH GL EHQL HG HYHQWXDOPHQWH FRQ LO FRQVHQVR
GHO FKDUJHH� XQD VHFRQGD IORDWLQJ FKDUJH FKH SUHFHGD R VL DIILDQFKL DOOD SULPD QHOO·RUGLQH GHOOH SULRULWj�
3HU LSRWHVL GHO JHQHUH FIU� 5H $XWRPDWLF %RWWOH 0DNHUV /WG� ������ &K� ��� H &R[ 0RRUH Y 3HUXYLDQ &RUSQ
/WG� FLW�� ������ � &K ����



75

Casi particolari:

a) Creditore che agisce in esecuzione. La regola, consolidata, è che l’esecuzione da
parte del creditore prevale sullafloating charge solo qualora sia portata a termine
prima della cristallizzazione (231). Non è tuttavia del tutto chiaro quando debba
esattamente intendersi terminata l’esecuzione. La questione va esaminata sepa-
ratamente per i differenti tipi di procedimenti esecutivi. Per quanto riguarda
l’esecuzione mobiliare, ad esempio, non si ritiene sufficiente il pignoramento dei
beni (seizure) da parte dell’ufficiale giudiziario ma deve essere intervenuta la
vendita o, a maggior ragione, l’assegnazione (232), ma non è necessario che an-
che la consegna del ricavato al creditore da parte dell’ufficiale giudiziario sia av-
venuta prima della cristallizzazione (233). Anche per quanto riguarda l’esecu-
zione presso terzi non è sufficiente il pignoramento ma è necessaria
l’assegnazione del credito al creditore principale procedente (234).

b) Compensazione. Il diritto del floating chargee sui crediti della società è soggetto
al diritto del debitore della società stessa a compensare nei confronti di quest’ulti-
ma i propri crediti sorti prima della cristallizzazione. È infatti del tutto irrilevante
che il debitore della società fosse al corrente della floating charge al momento in
cui ha concluso la transazione che ha generato il credito poi opposto in compen-
sazione, giacchè si presume che, fino a cristallizzazione avvenuta, la transazione
stessa rientri nell’ordinario corso degli affari (235).

II Dopo la cristallizzazione: dalla data in cui essa si verifica, lafloating charge prevale,
su qualsiasi diritto conferito successivamente. La principale eccezione a tale regola
generale può essere considerata l’acquisito a titolo oneroso di un diritto in buona
fede da parte del terzo che non abbia avutoactual oconstructive notice dell’evento di

����� 5H 2SHUD /WG ������ � &K� ���� 5REVRQ Y� 6PLWK� FLW� ������ � &K� ���� (YDQV Y 5LYDO *UDQLWH ����
FLW� ������ � .% ���� ,SRWHVL DOOD TXDOH YD RYYLDPHQWH DVVLPLODWD TXHOOD LQ FXL LO GHELWRUH DEELD HIIHWWXDWR
LO SDJDPHQWR GL TXDQWR GRYXWR DO ILQH GL HYLWDUH O·HVHFX]LRQH SULPD GHOOD FULVWDOOL]]D]LRQH� 5RELQVRQ Y
%XUQHOO·V 9LHQQD %DNHU\ &R /WG ������ � .% ���� +HDWRQ DQG 'XJDUG /WG Y &XWWLQJ %URV /WG� FLW�� ������
� .% ���� 6XOO·DUJRPHQWR FIU� 5�-� &$/1$1� 3ULRULWLHV %HWZHHQ ([HFXWLRQ &UHGLWRUV DQG )ORDWLQJ &KDU�
JHV ������ �� 1=8/5 ���� '�0� +$5( �� '� 0,//0$1� 'HEHQWXUH +ROGHUV DQG &UHGLWRUV � 3UREOHPV
RI SULRULW\� ������ /0&/4 ��� QRQ SULYL GL DFFHQWL FULWLFL �

����� ,Q WDO VHQVR q OD JLXULVSUXGHQ]D FLWDWD QHOOD QRWD SUHFHGHQWH� ,Q VHGH GL SURFHGXUH FRQFRUVXDOL
q LQYHFH GLUHWWDPHQWH OD OHJJH D VWDELOLUH VH O·HVHFX]LRQH PRELOLDUH GHEED ULWHQHUVL WHUPLQDWD FRQ LO SLJQRUD�
PHQWR �VHL]XUH� R FRQ OD YHQGLWD� ,QVROYHQF\ $FW ����� VHFW� ��� ��� �D� SHU OD ZLQGLQJ XS GHOOH VRFLHWj
H VHFW� ��� ��� �D� SHU OD EDQNUXSWF\ GHOO·LPSUHQGLWRUH LQGLYLGXDOH� 3HU XQ FDVR LQ PDWHULD IDOOLPHQWDUH
FIU� 5REHUWV 3HWUROHXP /WG Y %HUQDUG .HQQ\ /WG ������ � $& ���� SHU /RUG %ULJKWPDQ D S� ����

����� &RVu DQFKH XQ RELWHU GL .QHOOHU -$ LQ /RFKDE %URV Y .HQ\D )XUIXUDO ������ /5& �&RPP�
���� DS� ����

����� 5REVRQ Y� 6PLWK� FLW� ������ � &K� ���� &DLUQH\ Y %DFN ������ � .% ����
����� %LJJHUVWDII Y 5RZDWW·V ���� FLW�� ������ � &K� ��� 6XOOH FRPSDQLHV FKDUJHV HG LO GLULWWR GL FRPSHQ�

VD]LRQH FIU� DQFKH HVWHQVLYDPHQWH� (� )(55$1� RS� FLW�� S� ��� VV�
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cristallizzazione (236). Un’altra eccezione, di minor importanza, è quella del diritto
di ritenzione che spetta al proprietario nei confronti del conduttore moroso che non
viene meno con la cristallizzazione dato che, secondo lacommon law, esso può esse-
re esercitato su tutti i beni (a chiunque appartenenti) siti nell’immobile locato (237).

Va in questa sede fatto un accenno alla possibilità che fra titolari di crediti garantiti
dacharges intervengano accordi di subordinazione. La liceità di tali accordi non è infatti
in discussione dato che la regola dellapar condicio (pari passu rule) riguarda, anche
nel sistema inglese, I soli creditori chirografari (general creditors) (238).

Particolarmente interessante è il caso in cui un tale accordo di subordinazione inter-
venga fra il titolare di unafixed charge che accetti di subordinare il proprio diritto rispetto
a quello di unfloating chargee. Tale subordinazione sarà di solito effettuata in contropar-
tita del consenso dato dalfloating chargee al chargor a concedere l’ulteriorefixed charge
nonostante la presenza, nelladebenture, di una clausola restrittiva. Tale accordo ha l’ef-
fetto di ribaltare di ben due gradi l’ordine delle priorità giacchè, come si è visto, lafixed
charge precede non solo lafloating charge, ma anche i creditori chirografari (239). Que-
sti ultimi, d’altronde, non possono ritenersi pregiudicati, in senso tecnico, dall’accordo
di subordinazione. Con esso infatti è come se ilchargor concedesse una nuovafixed
charge il che, ferma restando l’applicazione delle disposizioni in materia di atti pregiudi-
zievoli ai creditori (240), rientra negli atti dispositivi consentiti.

Può essere infine trattato nell’ambito delle priorità anche ilwaiver: esso costituisce
la rinuncia del creditore alla garanzia su parte od anche su tutti i beni ad essa assoggettati.
Con esso ilchargee consente al debitore di effettuare liberamente un atto di disposizione

����� 6X WDOH SUREOHPDWLFD FIU� *22'(� RS� XOW� FLW�� S� �� V� H S� ��� LO TXDOH GD XQ ODWR ULOHYD FRPH
O·DFTXLVWR VXFFHVVLYR GHO WHU]R SUHYDOJD� VLD LQ FDVR GL OHJDO �DG HV� FRPSUDYHQGLWD� FKH GL HTXLWDEOH LQWHUHVW
�PD VROR VSHFLILF H QRQ IORDWLQJ� H� GDOO·DOWUR� HYLGHQ]LD FRPH VLD VXIILFLHQWH FKH OD EXRQD IHGH HVLVWD DOO·DWWR
GHOOD FRUUHVSRQVLRQH GHO FRUULVSHWWLYR H QRQ DQFKH QHFHVVDULDPHQWH QHO PRPHQWR GHO WUDVIHULPHQWR GHO
WLWROR� TXDORUD OH GXH RSHUD]LRQL QRQ VLDQR FRQWHVWXDOL PD OD VHFRQGD VHJXD OD SULPD� 6L q JLj RVVHUYDWR
FRPH O·DSSOLFD]LRQH GHO SULQFLSLR GHOOD WXWHOD GHOO·DIILGDPHQWR GHO WHU]R LQ EXRQD IHGH� UDIIRU]DWR GDOOH
QRUPH GL UHFHSLPHQWR GHOOD , 'LUHWWLYD &(( VXOOH VRFLHWj� DEELD VXELWR IRUWL OLPLWD]LRQL LQ PDWHULD FKDUJH�
VRSUDWWXWWR QHL FRQIURQWL GHJOL RSHUDWRUL SURIHVVLRQDOL� LQ VHJXLWR DOO·LVWLWX]LRQH GL XQ VLVWHPD OHJDOH GL UHJL�
VWUD]LRQH� 9D LQROWUH ULFRUGDWR FKH� TXDORUD VL WUDWWL GL FODXVROD UHVWULWWLYD GHOOD TXDOH LO WHU]R DEELD LQYHFH
DYXWR FRQRVFHQ]D� LO QHJR]LR FRQFOXVR LQ VSUHJLR DOOD VWHVVD SXz HVVHUH DWWDFFDWR GDO IORDWLQJ FKDUJHH VROR
GRSR FKH OD FULVWDOOL]]D]LRQH VLD DYYHQXWD H� D PHQR FKH FLz QRQ VLD HVSUHVVDPHQWH SUHYLVWR QHOOD GHEHQWXUH�
O·HIIHWWXD]LRQH GHOO·RSHUD]LRQH QRQ FRQVHQWLWD QRQ FRPSRUWD GL SHU Vq OD FULVWDOOL]]D]LRQH�

����� 6X WDOH DVSHWWR FIU� :22')$//·6� /DZ RI /DQGORUG DQG 7HQDQW ��� HG��� /RQGRQ� ����� SDU�
�������

����� 7DOH UHJROD q DWWXDOPHQWH VDQFLWD GDOOD VHFW� ��� GHOO·,QVROYHQF\ $FW ���� SHU TXDQWR ULJXDUGD
OD 9ROXQWDU\ :LQGLQJ 8S H GDOOD UXOH ����� GHOOH ,QVROYHQF\ 5XOHV ���� �6, ����������� SHU TXDQWR ULJXDUGD
OD :LQGLQJ 8S E\ WKH &RXUW� %LVRJQD ULFRUGDUH FRPH OD JLXULVSUXGHQ]D LQJOHVH DYHVVH LQ XQ SULPR WHPSR
FRQVLGHUDWR FRQWUDUL D WDOH UHJROD �ULWHQXWD GL RUGLQH SXEEOLFR LQ TXDQWR LQWHVD QRQ VROR D UHJRODUH LQWHUHVVL
LQGLYLGXDOL PD DQFKH DG DVVLFXUDUH XQ·RUGLQDWD DPPLQLVWUD]LRQH GHO SDWULPRQLR GHO IDOOLWR� JOL DFFRUGL DYHQWL
SHU RJJHWWR OD VXERUGLQD]LRQH IUD FUHGLWL FKLURJUDIDUL� DQFKH TXDQGR HVVL QRQ FRPSRUWDVVHUR �FRPH GL UHJROD
DYYLHQH� HIIHWWL SUHJLXGL]LHYROL SHU L FUHGLWRUL GLYHUVL GD TXHOOR FKH DFFHWWD OD VXERUGLQD]LRQH� FIU� %ULWLVK
(DJOH ,QWHUQDWLRQDO $LUOLQH /WG Y &RPSDJQLH 1DWLRQDO $LU )UDQFH� ������ � :/5 ���� 6XFFHVVLYDPHQWH
WDOH LPSRVWD]LRQH q VWDWD SHUz ULYLVWD� 5H %ULWLVK &RPPRQZHDOWK +ROGLQJV SOF �1R �� ������ � :/5 ����
5H 0D[ZHOO &RPPXQLFDWLRQV &RUSQ SOF �1R �� ������ � :/5 ����� ,Q GRWWULQD FIU� '� &$33(5� 7KH
9DOLGLW\ RI 6XERUGLQDWLRQ $UUDQJHPHQWV� ,/� -XQH ���� � Q� ��� ��

����� 3HU L SUREOHPL WHFQLFL FXL XQ VLPLOH DFFRUGR GL VXERUGLQD]LRQH SXz GDU OXRJR LQ VHGH GL ULSDUWL]LR�
QH GHOO·DWWLYR QHOOH SURFHGXUH FRQFRUVXDOL� FIU� *22'(� RS� XOW� FLW�� S� �� V� H� SL� GLIIXVDPHQWH� *,/025(�
6HFXULW\ ,QWHUHVW ���� FLW�� S� ���� VV�

����� 7DOH DFFRUGR SRWUj LQ SDUWLFRODUH HVVHUH DWWDFFDWR DL VHQVL GHOOH VHFWV� ������� GHOO·,QVROYHQF\
$FW ���� FKH FRQVHQWRQR O·DQQXOODPHQWR JLXGL]LDOH GHJOL DWWL SUHIHUHQ]LDOL FRPSLXWL LQ IURGH DL FUHGLWRUL�
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di beni soggetti a garanzia in favore di un terzo facendo in buona sostanza venire meno,
nei confronti di quest’ultimo, la garanzia stessa.

Tramite il waiver la banca che abbia concesso un finanziamento garantito da una
debenture costitutiva di unafloating charge sull’impresa e difixed charges su parte rile-
vante dei beni facenti parte dell’attivo, può consentire alla società stessa di accedere
al credito presso altri intermediari, liberando parte dei beni dallecharges e rendendoli
quindi disponibili ad essere utilizzati quali garanzia nelle nuove operazioni di finanzia-
mento.

Tale strumento consente alla prima banca finanziatrice di controllare l’accesso
dell’impresa sovvenuta ad ulteriori facilitazioni creditizie. Va in proposito tenuto presen-
te che lafloating charge, gravando su tutto l’attivo aziendale (ovvero sulla parte residuale
di esso non coperta dafixed charges), nel caso di società vitali e finanziariamente sane
può avere un valore di gran lunga eccedente il fido accordato (241), mentre un’altra
banca potrebbe essere restia a concedere credito senza a sua volta ottenere una garanzia
di primo grado (242).

Varie sono le forme che può assumere ilwaiver che può essere anche del tutto infor-
male, può prevedere o meno una partecipazione del terzo all’accordo fra banca e società
sovvenuta ovvero un corrispettivo (inteso in senso ampio) per la banca che lo concede
(tipico è il caso di cofinanziamento o delfactoring su crediti già gravati dacharge per
il quale la banca continui a svolgere il servizio di cassa, ecc.). Si ritiene che ilwaiver
vincoli il cessionario del credito anche quando la sua esistenza non gli sia stata comunica-
ta dal cedente e che, qualora nulla sia stato previsto al riguardo nell’atto di rinuncia,
esso non possa essere revocatoad nutum quando sia stato concesso a titolo oneroso,
ovvero abbia creato nel terzo l’affidamento di poter fruire di una garanzia a copertura
di un’operazione di lunga durata (243).

����� /R VWHVVR GLVFRUVR SXz IDUVL VX IL[HG FKDUJHV FKH JUDYDQR VX GL XQ LQWHUD FDWHJRULD GL FHVSLWL
D]LHQGDOL� FRPH SHU HVHPSLR L FUHGLWL FRPPHUFLDOL�

����� 'D TXHVWR SXQWR GL YLVWD LO ZDLYHU RIIUH DO QXRYR ILQDQ]LDWRUH OD SRVVLELOLWj GL RWWHQHUH XQD
SURSULD JDUDQ]LD H SHUWDQWR q SHU HVVR GL JUDQ OXQJD SUHIHULELOH DG XQD OHWWHUD GL QRQ FULVWDOOL]]D]LRQH� ,
GXH VWUXPHQWL VYROJRQR WXWWDYLD IXQ]LRQL DQDORJKH GDWR FKH� TXDQGR QRQ HVLVWRQR SDUWLFRODUL FODXVROH UHVWULW�
WLYH� DQFKH XQD VHPSOLFH OHWWHUD GL QRQ FULVWDOOL]]D]LRQH SXz FRQVHQWLUH DO VHFRQGR ILQDQ]LDWRUH GL DFFHWWDUH
LQ JDUDQ]LD FRQ XQD FHUWD VLFXUH]]D XQD IL[HG FKDUJH VX GL XQ GHWHUPLQDWR EHQH JLj ULFRPSUHVR QHOOD IORDWLQJ
FKDUJH FRQFHVVD D IDYRUH GHO SULPR FUHGLWRUH�

����� &IU� *22'(� /HJDO 3UREOHPV ���� FLW�� S� �� V�
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6.2 Segue: la posizione dei creditori chirografari

Come si sarà potuto notare dall’ordine della graduazione dei crediti, la posizione
dei debitori chirografari (general or unsecured creditors) non è particolarmente felice,
dato che essi sono praticamente l’ultima classe di creditori ad essere soddisfatti in una
procedura fallimentare. Il problema è comune a tutti gli ordinamenti e nelle Regno Unito
è spesso reso più acuto proprio dalla presenza dellafloating charge. Quest’ultima, come
si è visto, è quasi sempre utilizzata insieme ad un ampio numero difixed charges e quindi
come garanzia di tipo “residuale” che può tuttavia consentire il controllo dell’azienda
sociale. È quindi ovvio che nell’ipotesi in cui non si ritenga possibile un tentativo di
salvataggio dell’azienda, una volta soddisfatti i titolari di garanzie specifiche e, quando
è possibile, i creditori privilegiati, l’administrative receiver avrà spesso difficoltà a recu-
perare il valore dellafloating charge stessa e molto raramente potrà distribuire qualcosa
ai creditori chirografari (di solito i piccoli fornitori la cui posizione contrattualmente
debole non consente di imporre alla società condizioni di pagamento immediato).

La situazione fu ampiamente analizzata dalCork Report che, nel procedere ad una
dettagliata rassegna di tutti i crediti privilegiati, notava come essi, comportando un’ecce-
zione al principio dellapar condicio, avrebbero dovuto essere ridotti a quelli che avreb-
bero potuto essere generalmente accettati, in quanto riconducibili a principi di giustizia
e di equità (244). In questo quadro, ilCork Report proponeva essenzialmente tre tipi
di riforme: a) limitare quanto più possibile il mumero dei crediti erariali (Crown Debts)
privilegiati, distinguendo fra le imposte già maturate (perchè operanti come ritenuta alla
fonte ovvero riscosse dalla società in liquidazione come sostituto di imposta) e quelle
semplicemente accertate (245); b) cercare di non far gravare sulla massa i crediti da
lavoro dipendente dando loro soddisfazione al di fuori della procedura, a valere sui fondi
previsti dalle leggi in materia di protezione dell’occupazione (246); c) istituire un fondo
pari al 10% del ricavato della realizzazione dei cespiti soggetti afloating charge, dedotte
le spese della procedura e quanto dovuto ai creditori privilegiati, da destinare al soddisfa-
cimento dei creditori chirografari. Tramite esso si sarebbero anche potute finanziare le
spese legali necessarie per l’eventuale esperimento di azioni di responsabilità nei con-
fronti degli amministratori e per l’annullamento degli atti pregiudizievoli ai creditori,
con il cui ricavato incrementare la massa (247).

Mentre la prima proposta fu sostanzialmente accettata (248), la seconda e la terza
rimasero lettera morta o per motivi di bilancio pubblico (249) ovvero per le forti resisten-

����� &IU� &RUN 5HSRUW� FLW�� SDUU� ���� VV�

����� &IU� &RUN 5HSRUW� FLW�� SDUU� ���� VV�
����� &IU� &RUN 5HSRUW� FLW�� SDUU� ���� VV�
����� &IU� &RUN 5HSRUW� FLW�� SDUU� ���� VV� /D SDWHUQLWj GL TXHVWD LGHD q VWDWD ULYHQGLFDWD GDO 3URI�

5� *22'( �FKH HUD IUD LQ FRQVXOHQWL JLXULGLFL GHOOD &RPPLVVLRQH LQFDULFDWD GL PHWWHUH D SXQWR LO SURJHWWR
ULIRUPD�� LQ XQ LQWHUYLVWD JHQWLOPHQWH FRQFHVVD DOO·DXWRUH O·����������

����� (G LQIDWWL� FRPH VL q YLVWR� LO QXPHUR GHL FUHGLWL HUDULDOL SULYLOHJLDWL q VWDWR FLUFRVFULWWR DOOH ULWHQX�
WH DOOD IRQWH FKH OD VRFLHWj DYUHEEH GRYXWR HIIHWWXDUH PD QRQ DYHYD YHUVDWR HG q VWDWR JHQHUDOPHQWH LQWURGRWWR
XQ OLPLWH WHPSRUDOH DEEDVWDQ]D EUHYH� GL � PHVL RG XQ DQQR D VHFRQGD FKH VL WUDWWL GL LPSRVWH LQGLUHWWR
R GLUHWWH �&IU� ,QVROYHQF\ $FW ����� VFKHG� ���

����� /·XWLOL]]R GHO IRQGR SHU LO SDJDPHQWR GHOOH LQGHQQLWj GL GLVRFFXSD]LRQH DL ODYRUDWRUL VRJJHWWL
D SURFHVVL GL ULQFRQYHUVLRQH� DYUHEEH GRYXWR HVVHUH LQIDWWL PDVVLFFLDPHQWH ULILQDQ]LDWR SHU IDU IURQWH DQFKH
DL FUHGLWL GL ODYRUR GLSHQGHQWH GHOOH LPSUHVH LQVROYHQWL�
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ze delle banche (250), ovviamente poco propense ad accollarsi un costo di tipo sociale
in situazioni in cui spesso anche i loro crediti coperti da floating charge subiscono falci-
die più o meno consistenti.

Ed in effetti, da un sondaggio effettuato fra alcuniInsolvency practictioners, sono
state avanzate numerose obiezioni nei confronti di una simile proposta di riforma. Molto
diffuso è stato il rilievo dell’antieconomicità del fondo, giacchè gli alti costi di ammini-
strazione dello stesso (derivanti dal dover trattare con un ampio numero di creditori)
avrebbero potuto, in pratica assorbirlo interamente. È stato altresì notato come sia ormai
possibile finanziare le spese legali attraverso accordi con i professionisti che subordinano
il pagamento al recupero effettivo (251) e come una riforma del genere avrebbe indotto
le banche e le imprese finanziarie ad incrementare le garanzie specifiche e personali
e, qualora ciò non fosse stato possibile, a ridurre il livello di credito concedibile con
possibili effetti negativi in termini di crescita delle aziende e di nuovi fallimenti (252).

Sta di fatto che il trattamento insoddisfacente dei creditori chirografari nelle proce-
dure concorsuali ritorna di tanto in tanto all’attenzione del Governo con ipotesi di rifor-
ma sul cui futuro, alla luce delle esperienze precedenti, non sembra però lecito essere
troppo ottimisti.

Da una recente inchiesta condotta dall’Associazione degliInsolvency Practitioners
(SPI), risulta infatti che nelle procedure concorsuali soltanto il 2% dei creditori chirogra-
fari ottiene il completo soddisfacimento dei propri crediti, mentre tale rapporto è del
24% per i creditori garantiti (in pratica le imprese finanziarie e le banche) e del 30%
per i creditori privilegiati (253). È stata pertanto istituita una Commissione governativa
incaricata di studiare eventuali proposte di riforma. Scopo del Governo sembrerebbe
sia quello di facilitare i piani di recupero informale condotti nell’ambito del c.d.London
approach (254), anche se non appare chiaro se l’intenzione è di perseguire tale obiettivo
semplicemente riducendo la protezione dei creditori privilegiati e garantiti (al fine di
indurre anche i creditori chirografari a sostenere piani di recupero nella speranza di poter
veder soddisfatti i loro crediti), ovvero anche di garantire unostatus di superprivilegio
ai finanziamenti effettuati per consentire il salvataggio stesso (nuova finanza).

����� Ë TXDQWR HVSOLFLWDPHQWH LSRWL]]D '�0,/0$1� QHO EUHYH LQWHUYHQWR HGLWRULDOH 7KH WHQ SHU FHQW
IXQG UHYLVLWHG� LQ ,/ ����� Q� �� S� �� LO TXDOH QRWD FRPH OD VLWXD]LRQH GHL FUHGLWRUL FKLURJUDIDUL QRQ IRVVH
VRVWDQ]LDOPHQWH PLJOLRUDWD GRSR O·DGR]LRQH GHOO·,QVROYHQF\ $FW �����

����� &RQGLWLRQDO IHH DJUHHPHQWV� FRQVHQWLWL LQ ,QJKLOWHUUD HG LQ *DOOHV PD QRQ LQ 6FR]LD�
����� 3UHRFFXSD]LRQL DQDORJKH� LQ WHUPLQL GL GLVWRUVLRQH GHL FRPSRUWDPHQWL FUHGLWL]L DO ILQH GL VFRQWDUH

JOL HIIHWWL GL XQD VLPLOH ULIRUPD� HVSULPH 0,/0$1� RS� ORF� FLW�� VHFRQGR LO TXDOH HVVD DYUHEEH SRWXWR
FRPSRUWDUH LO SUROLIHUDUH GL IL[HG FKDUJHV VXL EHQL IXWXUL DO ILQH GL VYXRWDUH LO YDORUH GHOOD IORDWLQJ FKDUJH
H UHQGHUH GL IDWWR LQRSHUDQWH LO IRQGR�

����� 7DOL GDWL VRQR ULSRUWDWL LQ -� .(//<� 6� -21(6� &DOO IRU D OHYHO SOD\LQJ ILHOG IRU FUHGLWRUV LQ
LQVROYHQF\ FDVHV� )7� ���������� QHO TXDOH VL LQIRUPD GL FRPH O·LQFKLHVWD GHOOD 63, VLD DOO·DWWHQ]LRQH GHOOD
&RPPLVVLRQH JRYHUQDWLYD LQFDULFDWD GL VWXGLDUH HYHQWXDOL SURSRVWH GL ULIRUPD� 3HU QRWL]LH DO ULJXDUGR FIU�
DQFKH LO SUHFHGHQWH DUWLFROR GL -� .(//<� ,QVROYHQF\ ODZV PD\ EH JLYHQ D 86 VW\OH VKDNH XS� )7� ���������
7DOH &RPPLVVLRQH KD UDVVHJQDWR XQ LQWHULP UHSRUW GHO TXDOH Gj QRWL]LD -�.(//< LQ XQ DUWLFROR VXO )7
GHO ��������� GDO WLWROR &UHGLWRUV� 0LQLVWHU TXHVWLRQV &URZQ·V VWDWXV� QHO TXDOH VL VWLPD LQ /67 �� PLOLRQL
OD FLIUD GL FUHGLWL HUDULDOL SULYLOHJLDWL UHFXSHUDWL RJQL DQQR QHOOH SURFHGXUH FRQFRUVXDOL H VL DXVSLFD XQD
ULPR]LRQH GHOOR VWDWXV SULYLOHJLDWR GHL &URZQ·V GHEWV FRPH SDUWH GL XQD SL� DPSLD VWDWHJLD SHU LQFRUDJJLDUH
WXWWL L FUHGLWRUL DG XQ PDJJLRU LPSHJQR QHL WHQWDWLYL GL VDOYDWDJJLR GHOOH LPSUHVH FKH VL WURYDQR LQ GLIILFROWj
ILQDQ]LDULH WHPSRUDQHH� 8Q DOWUD SURSRVWD GHO JUXSSR GL ODYRUR q TXHOOD GL LQWURGXUUH XQD EUHYH PRUDWRULD
QHOO·DPELWR GHL &RPSDQ\ 9ROXQWDU\ $UUDQJHPHQWV DO ILQH GL UHQGHUH SL� IDFLOL L ZRUN�RXWV LQIRUPDOL� 6X
GL HVVD FIU� ,O IRQGR GHO )7 GHO ���������� GDO WLWROR� %DQNUXSWF\� ZKHQ WR SXOO WKH SOXJ�

����� 3HU LO TXDOH FIU� LQIUD� &DS� ,,,� SDU� ��
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7.1 La registrazione: il sistema vigente. Charges soggette a registrazione. Procedi-
mento. Effetti. Valore del certificato di registrazione

Nei paragrafi precedenti si è dovuto necessariamente anticipare alcune nozioni rela-
tive alla registrazione dellecompanies charges. Si è detto di come essa fosse stata istituita
già dalCompanies Act del 1900, di come il relativo sistema differisca in parte da altri
(ad es. quello relativo ai beni immobili) per il fatto di non prevedere espressamente un
effetto di pubblicità legale dei dati oggetto di registrazione, di come, nonostante ciò,
la giurisprudenza abbia forgiato nel tempo la dottrina dellaconstructive notice, presu-
mendo che (in mancanza di prova contraria) soprattutto gli operatori professionali doves-
sero conoscere l’esistenza ed i particolari rilevanti di unacharge registrata (255). Si
è altresì ricordato come ilCompanies Act 1989 abbia modificato la parte XII delCompa-
nies Act 1985 introducendo dei cambiamenti (alcuni dei quali rilevanti) nel sistema di
registrazione.

In questo paragrafo si torna sull’argomento per affrontarlo in modo più organico.
Dato che, come si è accennato, sembra ormai abbastanza probabile che le modifiche
introdotte in questa materia dalCompanies Act 1989 non entrino più in vigore (per lo
meno nella loro formulazione attuale), nella trattazione che segue si farà prima riferimen-
to al sistema vigente, e poi si illustreranno le principali modifiche apportate nel 1989
(256).

Sect. 396 (1) delCompanies Act 1985 contiene un elenco (in nove punti) dicharges
per le quali è prevista la registrazione. In esso figurano, fra le altre: lecharges emesse
a garanzia di obbligazioni (lett.a); quelle sulle azioni ancora non liberate, siano o meno
stati richiesti i relativi pagamenti (lett.b, g); sui crediti (lett.e); le floating charges (lett.
f); quelle sull’avviamento e sui beni immateriali (lett.j e sect. 3A).

L’elenco è tassativo e, pur essendo assai dettagliato, non è onnicomprensivo. Esso
non comprende, ad esempio, unacharge costituita sulle partecipazioni detenute in un
altra società oppure la cessione in blocco di tutti i crediti effettuata in funzione di garanzia
(257). Lecharges (o altri contratti ad esse assimilabili utilizzati in funzione di garanzia)
che non sono previste nell’elenco non soggiacciono pertanto al regime di nullità previsto
quale sanzione civile in caso di mancata registrazione, anche se, in teoria, può porsi
il problema di una loro registrazione volontaria.

����� 3HU XQ·HVSRVL]LRQH LQ PDWHULD GL FRQVWUXFWLYH QRWLFH DSSOLFDWD DOOH FRPSDQLHV FKDUJHV HG XQD
VLQWHVL GHOOD JLXULVSUXGHQ]D DG HVVD UHODWLYD� FIU� -�5� /,1*$5'� %DQN 6HFXULW\ 'RFXPHQWV� FLW�� S� ���
VV�

����� 2YH QRQ GLYHUVDPHQWH VSHFLILFDWR WUDPLWH OD GL]LRQH ´QXRYR WHVWRµ� OD FLWD]LRQH GHOOH VHFWLRQV
GHO &RPSDQLHV $FW ���� q SHUWDQWR GD LQWHQGHUVL ULIHULWD DOOD IRUPXOD]LRQH YLJHQWH� /H PRGLILFKH LQWURGRWWH
QHO &RPSDQLHV $FW ���� QRQ VHPEUDQR DYHU LQFRQWUDWR LO IDYRUH GHOOD SUDWLFD H OR VWHVVR JRYHUQR VHPEUD
DYHU LQ SUDWLFD ULQXQFLDWR DOOD ORUR DWWXD]LRQH� 'DO ULSHWXWR VRQGDJJLR HIIHWWXDWR IUD JOL HVSHUWL GHOOH JUDQGL
ILUPV RI DFFRXQWDQWV� q HPHUVR SL� GL XQ JLXGL]LR FULWLFR QHL FRQIURQWL GHOOH QXRYH GLVSRVL]LRQL �ULWHQXWH
WURSSR FRPSOLFDWH� HG LO WLPRUH FKH OD PRGLILFD GL XQ VLVWHPD DPSLDPHQWH FROODXGDWR SRVVD FRPSRUWDUH
SL� VYDQWDJJL FKH YDQWDJJL�

����� &IU� $VKE\� :DUQHU 	 &R /WG 9 6LPPRQV ������ � $OO (U ���� QHO TXDOH OD FRUWH ULWHQQH FKH
XQ WDOH FRQWUDWWR IRVVH VRJJHWWR DOOH GLVSRVL]LRQL LQ PDWHULD GL UHJLVWUD]LRQH GHOOH FRPSDQLHV FKDUJHV�



81

La società deve effettuare la registrazione non soltanto per lecharges da essa conces-
se ma anche per quelle che gravano sui beni acquistati (258), poiché, essendo il registro
organizzato per società (e non per cespiti), solo in questo modo è possibile, per chiunque
sia interessato, conoscere la situazione delle garanzie che insistono sul patrimonio di
una determinata società.

Drastiche, come si accennava, sono le conseguenze dell’omessa registrazione entro
il termine: in tal caso lacharge sarà infatti nulla nei confronti degli organi delle procedure
di risanamento e concorsuali (administrator, liquidator) e dei creditori in generale. La
mancanza di registrazione, se comporta il venir meno della garanzia in caso di apertura
di una procedura di crisi, non rende però nulla lafloating charge nei rapporti fra società
e creditore (259), per cui quest’ultimo può procedere ad eseguire lacharge nei confronti
del debitore (260). La legge prevede infatti espressamente che la nullità nei confronti
dei terzi dellacharge per mancata registrazione non pregiudichi il sottostante contratto
di prestito, ma comporti invece la decadenza del debitore dall’eventuale beneficio del
termine (261). Nè, ovviamente, la nullità può esser fatta valere dallo stessochargor (262).

Dubbio è tuttavia se, nel caso di mancata registrazione da parte delchargor, il char-
gee possa anche procedere alla nomina di unadministrative receiver. Teoricamente la
nomina sembrerebbe possibile, dato che sect. 29 (2) (a) dell’Insolvency Act 1986, nel
definire l’administrative receiver, non richiede che lafloating charge in base al quale
esso viene nominato sia regolarmente registrata. Tale tale nomina sembrerebbe tuttavia
caratterizzata da una notevole precarietà. Da un lato, infatti, la mancanza di registrazione
renderà di fatto più difficile alchargee esercitare il proprio potere di veto nei confronti
di unaadministration, dato che l’istanza relativa a tale ordine non potrà essergli notifica-
ta, dall’altra l’administrator o il liquidator eventualmente nominati potrebbero sempre
invocare la nullità dellafloating charge (e quindi della nomina delreceiver) nei propri
confronti.

Si ritiene poi che la nullità conseguente la mancata registrazione colpisca solo le
charges direttamente create dalla società e non anche quelle che gravano sulla proprietà
da essa acquistata (263).

Se la mancata registrazione comporta la nullità dellacharge nei confronti dei terzi,
la registrazione effettuata entro il termine previsto dalla legge non comporta, ovviamente,
un effetto sanante per lacharge che sia nulla per altri motivi.

L’obbligo di richiedere la registrazione fa carico in primo luogo alla società che
ha creato lacharge ed è assistito da una sanzione amministrativa. La legge, tuttavia,
consapevole del fatto che la mancata registrazione pregiudica innanzitutto gli interessi

����� &RPSDQLHV $FW ���� VHFWV� ��� SHU OH VRFLHWj UHJLVWUDWH LQ ,QJKLOWHUUD H QHO *DOOHV H ��� SHU
TXHOOH UHJLVWUDWH LQ 6FR]LD�

����� 5H 0RQROLWKLF %XLOGLQJ &R� 7DFRQ 0RQROLWKLF %XLOGLQJ &R ������ � &K ����
����� %DQN RI 6FRWODQG Y 7$ 1HLOVRQ � &R ������ 6/7 �� SHU /RUG 0DF /HDQ D S� ���
����� $QFKH WDOH GHFDGHQ]D SXz HVVHUH FRQVLGHUDWD XQD VDQ]LRQH FLYLOH� (VVD FRVWLWXLVFH LQROWUH XQ

SDU]LDOH ULVWRUR SHU LO FKDUJHH GDQQHJJLDWR GDO FRPSRUWDPHQWR QHJOLJHQWH GHO FKDUJRU�

����� ,QGHSHQGHQW $XWRPDWLF 6DOHV /WG Y .QRZOHV DQG )RVWHU ������ � $OO (5 ���
����� /D QXOOLWj q LQIDWWL SUHYLVWD VROR GDOOD VHFW� ��� H QRQ DQFKH GDOOD VHFW� ���� LQ WDOH XOWLPD LSRWHVL

RSHUD VROWDQWR OD VDQ]LRQH DPPLQLVWUDWLYD� ,O FKH SHUz VHPEUD XQD ODFXQD GHOOD OHJJH� GDWR FKH WDOH GLIIHUHQ]D
QRQ VHPEUD JLXVWLILFDWD QHOOD VRVWDQ]D H OD PDQFDQ]D H O·DVVHQ]D GHOO·LQFHQWLYR GHULYDQWH GDOOD VDQ]LRQH
FLYLOH HVSRQH LO VLVWHPD DOO·HYHQWXDOLWj GL DJJLRUQDPHQWL QRQ WHPSHVWLYL� &RPH VL YHGUj LQIDWWL IUD EUHYH�
QHO FDVR GL RSHUD]LRQL IUD VRFLHWj� OD UHJLVWUD]LRQH GL XQ PHPRUDQGXP RI VDWLVIDFWLRQ LQ FDVR GL DOLHQD]LRQH
GHL EHQL JUDYDWL GD FKDUJH QRQ q REEOLJDWRULD �QRQ q VDQ]LRQDWD LQ DOFXQ PRGR��
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del beneficiario della garanzia, consente a qualsiasi interessato di richiedere la registra-
zione, recuperando dalla società l’importo delle relative tasse (264). Ed, in effetti, le
banche provvedono di solito a curare direttamente la registrazione.

La registrazione va effettuata entro 21 giorni dalla data della creazione dellacharge
ovvero dall’acquisto della proprietà gravata dalla garanzia (265).

Disposizioni particolari sono previste nel caso dicharges a garanzia di un’emissione
obbligazionaria (266). In tale ipotesi infatti, qualora sia presente untrust deed, la registra-
zione deve essere effettuata entro 21 giorni dal suo perfezionamento ed una copia del
relativo contratto deve essere allegata al modulo di registrazione (267). Qualora non
sia stato costituito untrust, la registrazione va invece effettuata entro 21 giorni dalla
sottoscrizione di ciascuna obbligazione ed il modulo deve essere accompagnato da un
esemplare di obbligazione. Nella richiesta di registrazione devono essere tra l’altro speci-
ficati la data e l’ammontare complessivo di ogni emissione; la legge prevede tuttavia
espressamente che l’eventuale omissione di tali particolari non comporti la nullità delle
obbligazioni (268).

L’obbligo di registrazione sussiste anche per lecharges costituite su beni situati
nel Regno Unito di proprietà di società estere, che abbiano un centro di affari in Gran
Bretagna (269). Cosa debba intendersi per centro di affari non è molto chiaro; si tratta
comunque di qualcosa di meno di una sede secondaria che andrebbe registrata ai sensi
della Parte XXIII delCompanies Act 1985. In un caso è stato ritenuto ci dovesse essere
un minimo di organizzazione stabile nel Regno Unito in qualche modo collegata alla
società stessa e da dove essa svolga la propria attività con un minimo di regolarità, anche
se non è necessario che si tratti di locali di proprietà od in affitto (270).

La registrazione va effettuata presentando all’ufficio l’originale delladebenture co-
stitutiva dellacharge (od una copia autenticata della stessa), unitamente ad un modulo
(Form 395) debitamente compilato nel quale devono essere riportate una serie di infor-
mazioni (particulars) previste dalla legge, diverse a seconda che lacharge sia costituita
a favore di un unico beneficiario ovvero sia a copertura di un’emissione obbligazionaria
(271). Va notato come fra i particolari richiesti dalla legge non figuri l’eventuale presenza
di clausole restrittive, ma si è già visto come sia buona prassi evidenziarne l’esistenza

����� &RPSDQLHV $FW ����� VHFW� ��� WHVWR YLJHQWH�

����� &RPSDQLHV $FW ����� VHFWV� ��� SHU O·,QJKLOWHUUD HG LO *DOOHV H ��� SHU OD 6FR]LD� /D GHFRUUHQ]D
GHO WHUPLQH YDULD SHU OH JDUDQ]LH VXOOH SURSULHWj VLWH DOO·HVWHUR FKH GHYRQR HVVHUH FRPXQTXH UHJLVWUDWH�
3HU XQD WDYROD VLQRWWLFD FRPSOHWD GHO PRPHQWR GDO TXDOH GHFRUUH LO WHUPLQH H GHO WLSR GL DGHPSLPHQWL
QHFHVVDUL D VHFRQGD GHOOH YDULH VLWXD]LRQL� FIU� 0� 67$03� 3UDFWLFDO &RPSDQ\ /DZ�FLW�� SDU� �������

����� &RPSDQLHV $FW ����� VHFW� ��� WHVWR YLJHQWH�
����� 7XWWDYLD� GDWR FKH GL VROLWR O·DWWR FRVWLWXWLYR GHO WUXVW YLHQH VWLSXODWR DOFXQH VHWWLPDQH GRSR

LO FROORFDPHQWR GHOOH REEOLJD]LRQL� SHU TXHVWR SHULRGR VL SURFHGH D UHJLVWUDUH SURYYLVRULDPHQWH XQ ´HTXLWD�
EOH VWRFNµ�

����� &RPSDQLHV $FW ����� VHFW� ��� ���� LQ ILQH�
����� &IU� &RPSDQLHV $FW ����� VHFWV� ��� SHU O·,QJKLOWHUUD HG LO *DOOHV H ��� SHU OD 6FR]LD� ,Q JLXUL�

VSUXGHQ]D FIU� 19 6ODYHQEXUJ·V %DQN Y ,QWHUFRQWLQHQWDO 1DWXUDO 5HVRXUFHV /WG ������ � :/5 �����

����� 5H 2ULHO ������ %&/& ����

����� 3HU O·HOHQFR GHL SDUWLFRODUL ULFKLHVWL GDOOD OHJJH FIU� &RPSDQLHV $FW ����� VHFWV� ��� H ��� SHU
O·,QJKLOWHUUD HG LO *DOOHV � ��� H ��� SHU OD 6FR]LD�
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nel modulo di registrazione (272). In mancanza di una simile evidenziazione sarebbe
infatti più agevole, per il terzo acquirente di un bene alienato in spregio alla clausola
restrittiva, dimostrare la propria buona fede.

Una volta effettuata la registrazione, l’ufficio rilascia un certificato il quale costitui-
sce prova a tutti gli effetti (conclusive evidence) del fatto che sono stati compiuti tutti
gli adempimenti previsti dalla legge in materia di registrazione (273). Il valore di prova
legale che la giurisprudenza ha finito per attribuire al certificato è assai forte anche se,
è bene ricordarlo, non si estende formalmente ai particolari delladebenture per i quali
la legge non richiede l’evidenziazione nel modulo. Esso costituisce innanzitutto, come
dice la stessa norma, prova del fatto che gli adempimenti prescritti sono stati regolarmen-
te effettuati (274) e che al Registro sono stati rilasciati i particolari prescritti dalla legge
(275). Contro gli “atti” del Registro è ammesso il ricorso al giudice, ma finchè essi non
vengono annullati in seguito ad un’apposita azione, non è ammessa in giudizio la prova
della non rispondenza alla realtà di quanto risulta dal certificato stesso (276).

Nel caso che lacharge garantisca un’emissione obbligazionaria, copia del certificato
rilasciato dal Registro deve essere incorporata in ciascuna delle obbligazioni emesse
dopo la creazione dellacharge (277).

L’importanza del certificato in generale e soprattutto nel caso che ladebenture ga-
rantisca un’emissione obbligazionaria, è stata sottolineata dalla giurisprudenza che ha
evidenziato come, in quest’ultima ipotesi, sia impossibile che tutti i beneficiari della
garanzia si accertino personalmente presso il Registro dell’esistenza e del tenore della
charge o pretendano di controllare lo svolgimento della procedura di registrazione (278).
Ed, in effetti, in tale circostanza la cartolarizzazione del certificato svolge un ruolo essen-
ziale in quanto, rendendo immediatamente percepibile il fatto che il titolo è assistito
da garanzia, ne facilita la circolazione.

Il certificato può essere considerato in pratica una sorta di antidoto contro la nullità
per la mancata registrazione, giacchè fornisce l’assicurazione che la garanzia non potrà
essere invalidata per tale motivo.

Il valore diconclusive evidence conferito dalla legge al certificato ha indotto la giuri-
sprudenza a non ammettere la prova della difformità fra il contenuto del certificato e

����� (G LQIDWWL� IUD OH LQIRUPD]LRQL SUHYLVWH GDOOD OHJJH �GDWD GL FUHD]LRQH GHOOD FKDUJH R GL DFTXLVWR
GHOOD SURSULHWj JUDYDWD GDOOD VWHVVD� LPSRUWR JDUDQWLWR� EHQHILFLDULR� ILJXUDQR DQFKH ´VKRUW SDUWLFXODUV RI
WKH SURSHUW\ FKDUJHGµ IUD L TXDOL� D EHQ YHGHUH� ULHQWUDQR DQFKH OH FODXVROH UHVWULWWLYH FRQWHQXWH LQ XQD
IORDWLQJ FKDUJH� &RPH VL q LQIDWWL YLVWR� VHQ]D GL HVVH L EHQL ULFRPSUHVL QHOOD IORDWLQJ FKDUJH VRQR OLEHUDPHQWH
GLVSRQLELOL QHOO·DPELWR GHOO·DWWYLWj GL LPSUHVD� (G q SURSULR QHO FDPSR GHGLFDWR D WDOH LQIRUPD]LRQL FKH
VXROH HVVHUH HYLGHQ]LDWD OD SUHVHQ]D GL HYHQWXDOL FODXVROH UHVWULWWLYH� /H QRWH GL JXLGD DOOD FRPSLOD]LRQH
GHO PRGXOR ULFKLHGRQR LQROWUH GL GDUH XQD GHVFUL]LRQH GHOOD GHEHQWXUH FRVWLWXWLYD GHOOD FKDUJH�

����� &RPSDQLHV $FW ����� VHFW� ��� ��� �E��
����� 5H 0HFKDQLVDWLRQ �(DJOHVFOLIIH� /WG ������ &K ���
����� 5H (ULF +ROPHV �3URSHUW\� /WG ������ &K ����� 5H & / 1\H /WG ������ � &K ����
����� 5HJLVWUDU RI &RPSDQLHV� H[ 3DUWH (VDO �&RPPRGLWLHV� /WG �LQ OLTXLG�� ������ � $OO (5 ���
����� &RPSDQLHV $FW ����� VHFW� ���� OD TXDOH VDQ]LRQD LO PDQFDWR DGHPSLPHQWR�
����� &IU� 5H <ROODQG � +XVVRQ DQG %LUNHWW /WG ������ � &K ���� SHU &R]HQV�+DUG\ 05 D S� ����

LO TXDOH VL VRIIHUPD VXOO·LPSRUWDQ]D GHO FHUWLILFDWR LQ JHQHUDOH� 1DWLRQDO 3URYLQFLDO DQG 8QLRQ %DQN RI
(QJODQG Y &KDUQOH\� FLW�� ������ � .% ���� SHU 6FUXWWRQ /- D S� ��� V�� FRQ SDUWLFRODUH ULIHULPHQWR DO FHUWLIL�
FDWR UHODWLYR DG XQD JDUDQ]LD D FRSHUWXUD GL XQ·HPLVVLRQH REEOLJD]LRQDULD�
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quello della debenture, anche nel caso di errori commessi dal Registro nella redazione
del certificato stesso (279).

Allo stesso modo, l’eventuale omissione od errore contenuti nel certificato circa
la data di creazione dellacharge (o di autorizzazione da parte dell’assemblea all’emissio-
ne obbligazionaria) non inficia la validità delladebenture (280).

Solo nel caso che venga provato che ilchargee stesso ha omesso intenzionalmente
di evidenziare dei particolari rilevanti al fine di frodare i terzi, i giudici ammettono la
possibilità di rettificare il certificato, anche se è interessante notare come le affermazioni
in tale senso siano dei sempliciobiter che compaiono, come argomentazionia contrario,
in casi in cui non è stata invece ammessa la prova contraria. (281).

Nei rapporti fra le parti, d’altronde, il debitore non può giovarsi degli errori contenuti
nel certificato di registrazione, anche se essi sono stati compiuti dalchargee stesso che
abbia erroneamente riportato nel modulo i particolari rilevanti delladebenture. Quest’ul-
tima viene infatti consegnata al Registro insieme al modulo, per cui eventuali negligenze
dell’ufficio nel riscontro dei due documenti che abbiano dato luogo all’emissione di
un certificato erroneo, non possono pregiudicare il diritto delchargee (282).

La prassi del Registro tiene conto delle pronunce giudiziali. Un tempo, ad esempio,
l’ufficio, se il relativo modulo era stato inviato entro i 21 giorni, procedeva alla registra-
zione anche se i particolari ivi riportati erano carenti o contraddittori rispetto al contenuto
delladebenture. Il modulo stesso veniva quindi restituito all’interessato, affinchè appor-
tasse le relative correzioni e veniva accettato nella forma corretta anche se l’originario
termine di 21 giorni era scaduto. Questa prassi fu però ritenuta invalida ed un modulo
rinviato corretto dopo il termine di 21 giorni inefficace (283).

La debenture deve esser prodotta in originale (od in copia controfirmata in originale)
e l’unica omissione per la quale l’ufficio consente ancora la regolarizzazione tardiva,
con il consenso del presentatore, sembra ormai essere la mancanza della firma. Tutti
gli altri errori ed omissioni, dai più banali (inesatta denominazione della società, errori
di battitura) ai più seri (ad es. mancato riferimento nel modulo allafloating charge o
ad unafixed charge per uno strumento che invece le contiene entrambe), se segnalati

����� ,Q 5H <ROODQG ���� FLW� QW� SUHFHGHQWH� OD FRUWH� FRQIHUPDQGR OD VHQWHQ]D GL SULPR JUDGR� UHVSLQJHYD
OD SUHWHVD GL XQ OLTXLGDWRUH GL ULWHQHUH QXOOD SHU GLIHWWR GL UHJLVWUD]LRQH XQD FKDUJH D FRSHUWXUD GL XQ·HPLVVLR�
QH REEOLJD]LRQDULD HUURQHDPHQWH UHJLVWUDWD H FHUWLILFDWD FRPH DYHQWH SDUL JUDGR GL SULRULWj ULVSHWWR DG XQD
SULPD HPLVVLRQH �FRPH VH VL WUDWWDVVH LQ UHDOWj GL XQ·XQLFD HPLVVLRQH�� PHQWUH OD VRFLHWj QHOOD UHODWLYD LVWDQ]D
DYHYD FKLDUDPHQWH LQWHVR GLVWLQJXHUH OH GXH VHULH GL WLWROL H VXERUGLQDUH OD VHFRQGD DOOD SULPD�

����� &XQDUG 6WHDPVKLS &R /WG Y +RSZRRG ������ � &K ���� 5H (ULF +ROPHV �3URSHUW\� /WG �LQ
OLTXLG�� ������ &K ����� 5H &/ 1\H /WG ������ � $OO (5 �����

����� 1DWLRQDO 3URYLQFLDO DQG 8QLRQ %DQN RI (QJODQG Y &KDUQOH\� FLW�� ������ � .% ���� SHU $WNLQ
/- D S� ���� 5H &/ 1\H /WG� FLW�� ������ � $OO (5 ����� SHU 5XVVHO /- D S� ����� 5 Y 5HJLVWUDU RI &RPSDQLHV�
H[ S &HQWUDO %DQN RI ,QGLD ������ 4% �����

����� &IU� 1DWLRQDO 3URYLQFLDO DQG 8QLRQ %DQN RI (QJODQG Y &KDUQOH\� FLW�� ������ � .% ���� LQ
FXL q VWDWR ULWHQXWR FKH OD EDQFD FKH DYHYD RPHVVR GL HYLGHQ]LDUH RSSRUWXQDPHQWH QHO PRGXOR GL UHJLVWUD]LR�
QH FKH OD JDUDQ]LD YHQLYD FRQFHVVD DQFKH VXL EHQL PRELOL SUHVHQWL LQ D]LHQGD �ROWUH FKH VX TXHOOL LPPRELOL��
SRWHVVH VRGGLVIDUVL VX GHL FDPLRQ QRQRVWDQWH LO FHUWLILFDWR HPHVVR GDO 5HJLVWUR QRQ IDFHVVH PHQ]LRQH GHL
EHQL PRELOL� ,Q 5H 0HFKDQLVDWLRQ �(DJOHVFOLIIH� /WG� FLW�� ������ &K �� VHEEHQH QHO PRGXOR GL UHJLVWUD]LRQH
�H QHO FHUWLILFDWR HPHVVR VXFFHVVLYDPHQWH� QRQ IRVVH VWDWR HYLGHQ]LDWR FKH OD FKDUJH FRSULYD DQFKH JOL
LQWHUHVVL H JOL DFFHVVRUL� ROWUH FKH O·LPSRUWR GHO SUHVWLWR LQ OLQHD FDSLWDOH� IX UHVSLQWD OD SUHWHVD GL XQ OLTXLGDWR�
UH GL ULWHQHUH QXOOD SHU GLIHWWR GL UHJLVWUD]LRQH OD JDUDQ]LD QHL VXRL FRQIURQWL SHU JOL LPSRUWL QRQ ULVXOWDQWL
GDO FHUWLILFDWR�

����� 5HJLVWUDU RI &RPSDQLHV� H[ SDUWH (VDO �&RPPRGLWLHV�/OWG �LQ OLTXLG�� ������ � :/5 ����
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dal Registro (che però non si assume nessuna responsabilità al riguardo), devono essere
rettificati con un modulo corretto presentato entro l’originario termine di 21 giorni. Se
il Registro non segnala gli errori, o il modulo corretto non è presentato nel termine,
non resta che chiedere un ordine di registrazione dalla corte che lo emetterà qualora
si convinca che la mancata registrazione nel termine o gli errori ed omissioni sono stati
accidentali, dovuti a semplice inavvertenza e comunque non suscettibili di pregiudicare
la posizione dei creditori o degli azionisti ovvero che esso, per qualche altro motivo,
sia giusto ed equo. Con l’ordine la corte impone al Registro di estendere il termine per
la registrazione ovvero di rettificare l’errore o l’omissione (284).

Qualora il credito garantito sia stato pagato in tutto od in parte, ovvero i beni sui
quali insisteva lacharge siano stati liberati dalla garanzia od alienati, il Registro, previa
dichiarazione formale da parte della società, provvede a registrare unmemorandum of
satisfaction. Qualora quest’ultimo sia di tipo integrale, l’Ufficio deve, su richiesta, rila-
sciarne copia alla società (285). Laratio evidente di tali disposizioni è quella di consenti-
re che il riflesso negativo sul merito di credito che la registrazione della charge comporta
non perduri quando il debito garantito sia stato adempiuto od i beni dati in garanzia
siano stati legittimamente venduti o liberati.

La registrazione delmemorandum non è obbligatoria, non essendo assistita da alcu-
na sanzione, può quindi considerarsi un semplice onere per la società. Ilmemorandum
inoltre, non ha lo stesso valore diconclusive evidence che la legge attribuisce al certifica-
to di avvenuta registrazione anche perchè, nell’attuale sistema inglese, non è previsto
che la dichiarazione della società sia asseverata dalchargee (286).

Altri fatti che vanno infine annotati nel registro sono la nomina di unreceiver o
di un manager e la cessazione delle loro funzioni. La registrazione va richiesta (pena
una sanzione amministrativa) da parte di chi provvede alla nomina (ilchargee) o del
receiver o manager all’atto che abbiano cessato le proprie funzioni (287).

Il sistema di pubblicità dellecompanies charges è completato dal registro dellechar-
ges che deve essere tenuto presso la sede legale da qualsiasi tipo di società che abbia
responsabilità limitata, insieme ad una copia di ciascun contratto costituivo di una delle
garanzie per le quali è prevista la registrazione. Nel registro della società vanno annotate
tutte lespecific charges su di un bene di proprietà della società e lefloating charges.
L’annotazione consiste in una breve descrizione dei beni gravati dalla garanzia, l’importo
per il quale essa è data e le generalità del beneficiario (o dei beneficiari) tranne che
le garanzie stesse non siano al portatore, come è possibile nel caso siano rilasciate a
favore dei sottoscrittori di obbligazioni. La legge colpisce la mancata registrazione pres-

����� &RPSDQLHV $FW ����� VHFWV� ��� SHU O·,QJKLOWHUUD HG LO *DOOHV H ��� SHU OD 6FR]LD�

����� &RPSDQLHV $FW ����� VHFWV� ��� SHU O·,QJKLOWHUUD HG LO *DOOHV H ��� SHU OD 6FR]LD� 3HU O·LVWDQ]D
GL UHJLVWUD]LRQH GL XQ PHPRUDQGXP RI VDWLVIDFWLRQ YD XWLOL]]DWR XQ DSSRVLWR PRGXOR�

����� &RPH VL YHGUj IUD EUHYH WDOH VRWWRVFUL]LRQH q VWDWD SHUz LQWURGRWWD GDOOH PRGLILFKH DSSRUWDWH
GDO &RPSDQLHV $FW ���� H QRQ SL� HQWUDWH LQ YLJRUH� 3HU TXDQWR ULJXDUGD OD 6FR]LD q LQYHFH SUHYLVWR FKH
O·XIILFLR QRQ SRVVD SURFHGHUH DOOD UHJLVWUD]LRQH GHO PHPRUDQGXP TXDORUD LO FUHGLWRUH EHQHILFLDULR GHOOD
JDUDQ]LD QRQ DEELD FHUWLILFDWR O·HVDWWH]]D GHOOH LQIRUPD]LRQL FRQWHQXWH QHO UHODWLYR PRGXOR� &RPSDQLHV
$FW ����� VHFW� ��� ���� 1HO VLVWHPD DXVWUDOLDQR� q SUHYLVWR FKH LO PHPRUDQGXP VLD ULODVFLDWR GLUHWWDPHQWH
GDO FKDUJHH� VX ULFKLHVWD GHO FKDUJRU� $XVWUDOLDQ &RUSRUDWLRQV /DZ� VHFW� ��� ���� 7DOL QRUPH VHPEUDQR
LQ JUDGR GL FRQIHULUH XQ DIILGDPHQWR EHQ PDJJLRUH DOPHPRUDQGXP� (VVR LQIDWWL� LQFRUSRUDQGR XQD GLFKLDUD�
]LRQH IRUPDOH GHO FUHGLWRUH� SRQH LQ XQ FHUWR TXDO VHQVR DO ULSDUR GDO ULVFKLR FKH WDOH GRFXPHQWR SRVVD
HVVHUH LO IUXWWR GL XQD GLFKLDUD]LRQH PHQGDFH GHO FKDUJRU�

����� &RPSDQLHV $FW ����� VHFW� ����
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so la società con una sanzione amministrativa, anche se non prevede un termine entro
il quale tale adempimento deve essere effettuato. Il registro è consultabile gratuitamente
dai soci e dai creditori e da chiunque altro previa corresponsione di un importo simbolico
(288). Va osservato come la registrazione stessa vada eseguita a prescindere dal fatto
che sia stata espletata anche quella nel registro delle società.

����� &RPSDQLHV $FW ����� VHFWV� ��� H ����
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7.2 Segue: le principali novità introdotte dal Companies Act 1989

Come si è detto più volte, le sects. 92 ss. delCompanies Act 1989 hanno riformulato
l’intera Parte XII delCompanies Act 1985 ed introdotto nella stessa legge disposizioni
in materia di registrazione dellecharges di società costituite all’estero ed operanti nel
Regno Unito (sects. 703A-703N). Questi due gruppi di disposizioni non sono però ancora
entrati in vigore.

Qui di seguito si illustrano sinteticamente le principali modifiche apportate alle nor-
me in materia di registrazione dellecharges di società costituite nel Regno Unito (Parte
XII del Companies Act 1985).

Nel nuovo elenco dellecharges soggette a registrazione figurano esplicitamente
le fixed charges concesse sulle merci (289) mentre non compaiono più quelle contenute
in unabill of sale (290).

Non sarebbe più necessario presentare all’ufficio l’originale od una copia autenticata
delladebenture quando si richiede la registrazione, anche se è previsto che tale adempi-
mento possa essere reintrodotto tramite regolamento (291). La modifica, che sembra
avere lo scopo di sollevare l’ufficio dall’onere di collazionare il modulo con il contratto
(292), avrebbe l’effetto di esonerare il Registro stesso dalla responsabilità conseguente
al mancato riscontro delle inesattezze contenute nel modulo.

Verrebbe delegificata l’indicazione delle informazioni (particulars) sulle charges
che bisogna evidenziare nel modulo all’atto della registrazione, ma è espressamente pre-
visto che fra di esse possano rientrare le clausole restrittive (293).

Fra le informazioni per le quali i regolamenti possono stabilire l’obbligo di registra-
zione vi sono anche tutte gli eventi che possono incidere sulla natura della garanzia,
ivi inclusa la cristallizzazione di unafloating charge, con espressa previsione che le
norme secondarie possano prevedere che, in difetto di registrazione, la cristallizzazione
sia considerata inefficace (294).

L’estensione del valore probatorio del certificato rilasciato dall’ufficio sembrerebbe
ridursi: esso costituirebbe infatticonclusive evidence soltanto dell’avvenuta registrazio-
ne delle informazioni contenute nel modulo entro la data che figura nel certificato e
non anche, come è attualmente, del fatto che sono stati effettuati tutti gli adempimenti
previsti dalla legge (295).

Verrebbe invece codificata la dottrina giudiziale dellaconstructive notice (296), che
avrebbe però un campo di applicazione abbastanza ristretto. Il beneficiario di una succes-

����� &IU� VHFW� ��� ��� �E� ´QXRYR WHVWRµ�

����� &IU �VHFW� ��� ��� �F� WHVWR LQ YLJRUH� /D ELOO RI VDOH q HTXLSDUDELOH DG XQ FRQWUDWWR GL FRPSUDYHQ�
GLWD GL PHUFL R EHQL PRELOL LQ JHQHUH�

����� &IU� ULVSHWWLYDPHQWH VHFWV� ��� ��� H ��� ��� ´QXRYR WHVWRµ�
����� 6XO SXQWR FIU� LQIDWWL 'LDPRQG 5HSRUW� FLW�� SDU� �������
����� &IU� VHFWV� ��� H ��� ´QXRYR WHVWRµ�
����� &IU� VHFW� ��� ´QXRYR WHVWRµ�
����� &IU�� ULVSHWWLYDPHQWH� VHFW� ��� ��� ´QXRYR WHVWRµ H ��� ��� �E� WHVWR YLJHQWH�
����� 6XOOD TXDOH FIU� VXSUD� FDS� ,,� SDU� �� QW� ����
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siva charge sarebbe infatti considerato comunque a conoscenza di ogni informazione
della quale è prevista la registrazione e che figura effettivamente nel registro (297).

Il memorandum of satisfaction dovrebbe essere firmato anche dalchargor acquisen-
do così un maggior valore (298).

Come si vede, il nuovo sistema comporterebbe una maggiore responsabilizzazione
delle banche le quali non potrebbero più contare sul controllo dei dati contenuti nel mo-
dulo da parte del Registro, mentre l’introduzione di un pur limitato valore di prova legale
del certificato sembrerebbe rendere più agevole la posizione del terzo, a carico del quale
non potrebbero operare presunzioni di conoscenza di informazioni diverse da quelle per
le quali è prevista la registrazione e che sono state effettivamente registrate.

����� &IU� VHFW� ��� ��� H ��� ´QXRYR WHVWRµ� ,O YDORUH GL SURYD OHJDOH QRQ VHPEUHUHEEH HVWHQGHUVL
TXLQGL DOOH LQIRUPD]LRQL SXU FRQWHQXWH QHO UHJLVWUR PD GL FXL QRQ q SUHYLVWD OD UHJLVWUD]LRQH� SHU OH TXDOL
DQ]L OD IRUPXOD]LRQH GHOOH QRUPH VHPEUHUHEEH LPSHGLUH DO JLXGLFH GL LQIHULUQH OD FRQRVFHQ]D�

����� &IU� VHFW� ��� ��� ´QXRYR WHVWRµ�
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8. Floating charge e procedure di crisi: l’annullamento della garanzia

Va ora fatto qualche sintetico cenno sulle disposizioni contenute in sect. 245 dell’In-
solvency Act 1986 che consentono, al verificarsi di alcune condizioni, l’annullamento
di unafloating charge concessa entro un determinato periodo prima dell’apertura di una
procedura di crisi (administration o winding up) (299).

Va innanzitutto osservato come sect. 245 si collochi in una parte dell’Insolvency
Act 1986 (la VI) dedicata a disposizioni comuni in caso di insolvenza o di liquidazione
di società, all’interno di una sezione che comprende altri tipi di rimedi contro gli atti
pregiudizievoli ai creditori.

Si tratta in particolare di:

- transactions at an undervalues (300);

- preferences (301);

- extortionate credit transactions (302);

- unenforceability of liens on books (303).

Le disposizioni in materia di annullamento di unafloating charge concessa prima
dell’apertura di una procedura di crisi, furono introdotte per la prima volta con ilCompa-
nies Act del 1907 e quindi poco dopo quelle in materia di registrazione. Esse furono
riprese dai successiviCompanies Acts, che allungarono via via il periodo “sospetto”
di riferimento (dai tre mesi previsti dalla normativa del 1907 ad un anno, come è attual-
mente), sino alCompanies Act 1985 che ha introdotto alcuni significativi cambiamenti
rispetto alla precedente legge del 1948, da dove esse furono espunte e trasferite nell’at-
tuale sect. 245 dell’Insolvency Act 1986.

Analogamente a quanto avviene in pressochè tutti gli ordinamenti, scopo di tali di-
sposizioni, così come delle altre sopra elencate in materia di annullamento degli atti
pregiudizievoli ai creditori, è sempre stato quello di evitare che un creditore possa avvan-
taggiarsi rispetto agli altri alterando lapar condicio nell’imminenza del dissesto.

Che l’annullamento possa essere richiesto per lefloating e non anche per lefixed
charges si spiega poi con il fatto che solo le prime, estendendosi automaticamente ai
beni acquistati dopo la loro costituzione (ed al limite anche a quelli acquistati usufruendo

����� 3HU XQD WUDWWD]LRQH SL� DSSURIRQGLWD H OD GHVFUL]LRQH GL XOWHULRUL FDVL JLXULVSUXGHQ]LDOL� VLD FRQ�
VHQWLWR LO ULQYLR D *+28*+� RS FLW�� S� ���� VV�

����� &IU� VHFWV� ���� ��� H ���� 6L WUDWWD LQ SUDWLFD GHOOD SRVVLELOLWj GL DQQXOODUH� VX LVWDQ]D GHOO·RUJDQR
DWWLYR GHOOD SURFHGXUD� OH GRQD]LRQL H OH WUDQVD]LRQL SHU OH TXDOL LO FRUULVSHWWLYR DFFHWWDWR GDOOD VRFLHWj q
VLJQLILFDWLYDPHQWH LQIHULRUH DOOD SUHVWD]LRQH SDWWXLWD D VXR FDULFR�

����� &IU� VHFWV� ���� ��� H ��� FKH SUHYHGRQR OD SRVVLELOLWj GL DQQXOODUH� VX LVWDQ]D GHOO·RUJDQR DWWLYR
GHOOD SURFHGXUD� OH WUDQVD]LRQL HIIHWWXDWH FRQ O·LQWHQ]LRQH GL IDYRULUH XQ FUHGLWRUH� XQ WLWRODUH GL XQD JDUDQ]LD
R OH SHUVRQH FROOHJDWH DOOD VRFLHWj �TXDOL DG HV� JOL DPPLQLVWUDWRUL��

����� &IU� VHFW� ��� FKH FRQVHQWH GL DQQXOODUH� VX LVWDQ]D GHOO·RUJDQR DWWLYR GHOOD SURFHGXUD� OH RSHUD�
]LRQL FRQ OH TXDOL q VWDWR FRQFHVVR FUHGLWR DOOD VRFLHWj LPSRQHQGROH FRQWURSUHVWD]LRQL HVRUELWDQWL ULVSHWWR
DO YDORUH GHO FUHGLWR R D FRQGL]LRQL FKH FRPSRUWLQR XQD SDOHVH YLROD]LRQH GHJOL RUGLQDUL SULQFLSL GL XQ·RQHVWD
FRQWUDWWD]LRQH�

����� &IU� VHFW� ��� FKH VWDELOLVFH O·LQHIILFDFLD QHL FRQIURQWL GHOO·RUJDQR DWWLYR GHOOD SURFHGXUD GL
TXDOVLDVL JDUDQ]LD �DQFKH OHJDOH� R FRQWUDWWR FKH SRVVD DYHUH FRPH HIIHWWR TXHOOR GL DWWULEXLUH DO FUHGLWRUH
XQ GLULWWR GL ULWHQ]LRQH VXL OLEUL H OH VFULWWXUH VRFLDOL�
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di dilazioni di pagamento), hanno un potenziale effetto destabilizzante rispetto alle ragio-
ni degli altri creditori (304).

Ai sensi della sect. 245, l’invalidità dellafloating charge (305) è automatica (e quin-
di, contrariamente agli altri casi sopra elencati alle lett.a, b, c, non vi è bisogno di istanza
dell’organo attivo della procedura) qualora ricorrano le seguenti condizioni:

- la società sia in liquidazione o sia stato emesso un ordine diadministration (306);

- la floating charge non sia stata concessa per una controprestazione nuova (e quindi
contestuale o successiva alla sua creazione) ed adeguata in:a) denaro, merci o servi-
zi; b) remissione totale o parziale di debiti; c) ammontare dei relativi interessi (307);

- che ricorra, alternativamente, uno dei seguenti casi (308):a) che lafloating charge
sia stata costituita nel periodo intercorrente fra la presentazione dell’istanza diadmi-
nistration e l’emanazione del relativo ordine da parte della corte;b) che essa sia stata
costituita nei 12 mesi antecedenti l’inizio della procedura di crisi (309);c) che, al
momento della sua costituzione, la società non fosse in condizione di pagare i propri
debiti o che fosse caduta in tale condizione per effetto dell’operazione nell’ambito

����� 6XO SXQWR FIU� &RUN 5HSRUW� FLW�� SDUU� ���������� RYH QRQ VL FRQFRUGD FRQ OD SURSRVWD GL HVWHQGH�
UH OH GLVSRVL]LRQL LQ PDWHULD GL DQQXOODPHQWR DQFKH DOOH IL[HG FKDUJHV VXOOD IDOVDULJD GL TXDQWR q SUHYLVWR
QHO 1HZ =HODQG &RPSDQLHV $FW �����

����� 6HFW� ��� FKLDULVFH FKH SHU WDOH GHYH LQWHQGHUVL XQD FKDUJH FKH HUD IOXWWXDQWH DO PRPHQWR GHOOD
VXD FRVWLWX]LRQH H UHQGH TXLQGL DSSOLFDELOH OH GLVSRVL]LRQL LQ PDWHULD GL QXOOLWj DQFKH DOOD IORDWLQJ FKDUJH
VXFFHVVLYDPHQWH FULVWDOOL]]DWD�

����� $L VHQVL GHOOD VXFFHVVLYD VHFW� ��� ��� SHU OLTXLGD]LRQH ELVRJQD LQWHQGHUH VLD OD YROXQWDU\ ZLQ�
GLQJ XS FKH TXHOOD SHU RUGLQH GHOOD FRUWH �F�G� FRPSXOVRU\ ZLQGLQJ XS R ZLQGLQJ XS E\ WKH FRXUW�� 'L WDOH
ULPHGLR QRQ SXz GXQTXH DYYDOHUVL O·DGPLQLVWUDWLYH UHFHLYHUVKLS H FLz� FRPH VL YHGUj PHJOLR LQ VHJXLWR�
GLSHQGH GDOOD QDWXUD LQ XQ FHUWR TXDOVHQVR LEULGD H PXOWLIRUPH GHOOD UHFHLYHUVKLS FKH� VHEEHQH GL IDWWR
VYROJD VXO SLDQR HFRQRPLFR OD VWHVVD IXQ]LRQH GL XQD SURFHGXUD GL ULVDQDPHQWR YHUD H SURSULD� GDO SXQWR
GL YLVWD WHFQLFR JLXULGLFR QRQ SXz HVVHUH FRQVLGHUDWD WDOH�

����� &IU� VHFW� ��� ��� H� SHU OD QR]LRQH GL DGHJXDWH]]D GHOOD FRQWURSUHVWD]LRQH� VHFW� ��� ���� OD
TXDOH ULFKLHGH FKH OH PHUFL RG L VHUYL]L IRUQLWL D IURQWH GHOOD JDUDQ]LD DEELDQR XQ FRQWURYDORUH LQ GHQDUR
SDUL D TXHOOR FKH VL VDUHEEH SRWXWR RWWHQHUH LQ XQ·DQDORJD WUDQVD]LRQH FRQGRWWD QHOO·RUGLQDULR FRUVR GHJOL
DIIDUL� 6HPEUD WXWWDYLD GL SRWHU DIIHUPDUH FRPH O·DGHJXDWH]]D SRVVD HVVHUH ULIHULWD DQFKH DOO·HURJD]LRQH
GL GHQDUR JDUDQWLWD GDOOD IORDWLQJ FKDUJH� 4XDORUD LQIDWWL LO ILGR VLD PDQLIHVWDPHQWH VSURSRU]LRQDWR ULVSHWWR
DO YDORUH GHOOD JDUDQ]LD� TXHVW·XOWLPD SRWUj HVVHUH FRPXQTXH DQQXOODWD LQ TXDQWR SUHIHUHQFH� WUDQVDFWLRQ
DW DQ XGHUYDOXH RYYHUR H[WRUWLRQDWH FUHGLW WUDQVDFWLRQ�

����� &IU� VHFW� ��� ����
����� &IU� VHFW� ��� ��� �E�� 6L SUHIHULVFH XWLOL]]DUH O·HVSUHVVLRQH LQL]LR GHOOD SURFHGXUD GL FULVL DQ]LFKq

TXHOOD FRQWHQXWD QHOOD OHJJH �LQL]LR GHOO·LQVROYHQ]D� SHU QRQ FUHDUH FRQIXVLRQH FRQ LO FRQFHWWR LWDOLDQR GL
LQVROYHQ]D FKH O·RUGLQDPHQWR LQJOHVH� FRPH VL YHGUj VXELWR� HVSULPH GLUHWWDPHQWH FRQ O·LQFDSDFLWj GL SDJDUH
L SURSUL GHELWL� $L VHQVL GHOOD VHFW� ��� ��� O·LQL]LR GHOOD SURFHGXUD YD ULIHULWR DOOD SUHVHQWD]LRQH GHOO·LVWDQ]D
GL DGPLQLVWUDWLRQ� DOOD GHOLEHUD FKH GHFLGH GL DSULUH OD YROXQWDU\ ZLQGLQJ XS RYYHUR DOO·HPDQD]LRQH GHOO·RU�
GLQH GL ZLQGLQJ XS E\ WKH FRXUW�
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della quale è stata creata la garanzia stessa (310);d) che essa sia stata costituita in
favore di una persona collegata alla società entro i 2 anni antecedenti l’inizio dell’in-
solvenza (311).

Come può notarsi da questa schematizzazione della sect. 245 e delle norme ad essa
collegate, l’annullamento dellafloating charge, sebbene automatico, è sottoposto a più
di una condizione. Esso è più facile nei confronti dei soggetti da considerare collegati
per la maggiore estensione del periodo sospetto di riferimento e per il fatto che non
è necessario che lafloating charge sia stata concessa quando la società non era già in
grado di far fronte ai pagamenti o abbia determinato tale situazione. Negli altri casi,
la disciplina riflette un attento bilanciamento di interessi (312) fra le ragioni di un credito-
re responsabile - che all’atto dell’erogazione del fido e dell’accettazione dellafloating
charge si sia coscientemente accertato della solvibilità e della vitalità della società non
tentando di ottenere una garanzia a danno dei creditori chirografari (313) - e le ragioni
di questi ultimi.

È ora opportuno soffermarsi brevemente sul concetto di nuova controprestazione
(new value nell’espressione della dottrina e della prassi inglesi) appena introdotto (314).

Il new value deve essere la contropartita della concessione dellafloating charge
e non un tentativo di trasformare un precedente credito non garantito in uno garantito,
per tentare di proteggersi a scapito degli altri creditori dalle conseguenze di un imminente

����� &IU� VHFW� ��� ��� FKH SHU OD QR]LRQH GL LQFDSDFLWj GL SDJDUH L SURSUL GHELWL ULQYLD DOOD SUHFHGHQWH
VHFW� ��� VHFRQGR OD TXDOH HVVD VL YHULILFD VH ULFRUUH DOWHUQDWLYDPHQWH XQR GHL VHJXHQWL FDVL� D� VH� SUHVHQWDWD
XQD ULFKLHVWD IRUPDOH GL SDJDPHQWR� XQ GHELWR VXSHULRUH D /67 ��� QRQ VLD VWDWR SDJDWR GDOOD VRFLHWj GRSR
WUH VHWWLPDQH �R QRQ VLDQR VWDWH IRUQLWH DGHJXDWH JDUDQ]LH�� E� VH O·HVHFX]LRQH LQWUDSUHVD VXL EHQL VRFLDOL
VLD ULVXOWDWD LQ WXWWR RG LQ SDUWH LQIUXWWXRVD� F� VH YLHQH SURYDWR FKH LO YDORUH GHOO·DWWLYR GHOOD VRFLHWj q
LQIHULRUH D TXHOOR GHO SDVVLYR� G� VH YLHQH SURYDWR� LQ TXDOVLDVL DOWUR PRGR� FKH OD VRFLHWj QRQ q LQ FRQGL]LRQH
GL SDJDUH L SURSUL GHELWL� Ë LQWHUHVVDQWH QRWDUH� SHU LQFLVR� FRPH O·RUGLQDPHQWR LQJOHVH� RYH SDUWH VLJQLILFDWL�
YD GHO GLULWWR q VWDWD �HG LQ PLVXUD PLQRUH q DQFRUD� GL FUHD]LRQH JLXULVSUXGHQ]LDOH� GHWWL XQD GHILQL]LRQH
GL TXHOOR FKH LQ PROWL RUGLQDPHQWL FRQWLQHQWDOL q FRQRVFLXWR FRPH OR VWDWR GL LQVROYHQ]D PROWR SL� RJJHWWLYD�
DQDOLWLFD H VXVFHWWLELOH GL DSSOLFD]LRQH DXWRPDWLFD GL TXDQWR VSHVVR QRQ DYYHQJD LQ TXHVWL XOWLPL� 3UHVXSSRVWL
DOWUHWWDQWR DQDOLWLFL� DQFRUFKq LQ SDUWH GLYHUVL� VRQR GHWWDWL FRQ ULIHULPHQWR DJOL LPSUHQGLWRUL LQGLYLGXDOL
GDOOH VHFWV� ��� VV�

����� 3HU SHUVRQD FROOHJDWD DOOD VRFLHWj VHFW� ��� LQWHQGH� D� XQ DPPLQLVWUDWRUH �GLUHFWRU�� XQ DPPLQL�
VWUDWRUH RFFXOWR �VKDGRZ GLUHFWRU� R XQ ORUR DVVRFLDWR� E� XQ DVVRFLDWR GHOOD VRFLHWj� 3HU DPPLQLVWUDWRUH
RFFXOWR DL VHQVL GHOOD VXFFHVVLYD VHFW� ��� GHYH LQWHQGHUVL TXHOOD SHUVRQD L FXL RUGLQL RG LVWUX]LRQL JOL DPPL�
QLVWUDWRUL VRQR VROLWL VHJXLUH� VDOYR FKH VL WUDWWL GL FRQVXOHQ]H GL WLSR SURIHVVLRQDOH� /D GHILQL]LRQH GL SHUVRQD
DVVRFLDWD q GHWWDWD GDOOH VHJXHQWH VHFW� ��� FKH SUHYHGH XQD FDVLVWLFD DVVDL DUWLFRODWD H VXGGLYLVD D VHFRQGD
FKH VL WUDWWL GL SHUVRQH ILVLFKH �SDUHQWHOD� SDUWHFLSD]LRQH LQ VRFLHWj GL SHUVRQH� UDSSRUWL GL WUXVW H GL ODYRUR
GLSHQGHQWH� R GL VRFLHWj �LQ SUDWLFD WXWWL L UDSSRUWL GL FRQWUROOR H FROOHJDPHQWR�� 'DO VRQGDJJLR HIIHWWXDWR
SUHVVR HVSHUWL q FRPXQTXH ULVXOWDWR FRPH EDQFKH HG LPSUHVH ILQDQ]LDULH LQ JHQHUH HYLWLQR DFFXUDWDPHQWH
GL GDUH LVWUX]LRQL DJOL DPPLQLVWUDWRUL DQFKH SHU QRQ HVVHUH FRQVLGHUDWH DPPLQLVWUDWRUL RFFXOWL�

����� /D PHGLD]LRQH IUD SRVL]LRQL VSHVVR SL� UDGLFDOL� PLUDQWL D UHQGHUH SL� IDFLOH LQ WXWWL L FDVL OD
QXOOLWj R� YLYHFHYHUVD� D UHQGHUH SUDWLFDPHQWH LQDWWDFDELOH OD IORDWLQJ FKDUJH� HPHUJH GDO &RUN 5HSRUW� ORF�
XOW� FLW�

����� Ë LQWHUHVVDQWH QRWDUH FRPH VLD OR VWHVVR &RUN 5HSRUW �FIU� SDU� ����� D VXJJHULUH DL FUHGLWRUL
OD FDXWHOD GL DFTXLVLUH XQD VLWXD]LRQH GHL FRQWL HG XQD IRUPDOH GLFKLDUD]LRQH GHJOL DPPLQLVWUDWRUL� GDOOH
TXDOL ULVXOWL FKH OD VRFLHWj HUD VROYHQWH DO PRPHQWR GHOOD FRQFOXVLRQH GHOO·RSHUD]LRQH� LQ PRGR GD SUHFRVWL�
WXLUVL XQD SURYD FRQWUR LO ULVFKLR GL DQQXOODPHQWR GHOOD IORDWLQJ FKDUJH LQ FDVR GL DSHUWXUD GL XQD SURFHGXUD
GL FULVL�

����� 3HU XQD WUDWWD]LRQH SL� DSSURIRQGLWD� ROWUH D *28*+� RS� FLW�� S� ����� FIU� OD FKLDULVVLPD HVSRVL�
]LRQH GL *22'(� LQ 3ULQFLSOHV RI &RUSRUDWH ,QVROYHQF\ /DZ� FLW�� S� ��� VV� LO TXDOH ULFRUGD FRPH O·,QVRO�
YHQF\ $FW ���� DEELD DGRWWDWR XQD QR]LRQH GL QHZ YDOXH SL� DPSLD ULVSHWWR D TXHOOD FRQWHQXWD QHO&RPSDQLHV
$FW ����� FKH OD UHVWULQJHYD DOO·HURJD]LRQH GL GHQDUR FRQWDQWH HVFOXGHQGR� DG HV�� GDOOD SURWH]LRQH OD IORDWLQJ
FKDUJH RWWHQXWD D FRSHUWXUD GHO FUHGLWR DFFRUGDWR GDL IRUQLWRUL VRWWR IRUPD GL GLOD]LRQH GL SDJDPHQWR�
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dissesto. È per questo che la legge pretende che la sua concessione sia contestuale o
successiva rispetto alla creazione della garanzia.

In proposito va ricordato come, in un primo periodo, la giurisprudenza avesse inter-
pretato con una certa elasticità tale requisito temporale, ritenendo valida anche lafloating
charge costituita alcuni giorni dopo l’erogazione materiale del prestito, in particolar mo-
do quando il ritardo nella costituzione della garanzia veniva ritenuto scusabile (315).
Successivamente però la giurisprudenza si è attenuta ad un’applicazione letterale della
legge, considerando nulle lefloating charges concesse dopo l’erogazione delnew value
(316). Secondo una dottrina, bisognerebbe però considerare che la contemporaneità fra
erogazione e costituzione dellacharge (o posteriorità della seconda rispetto alla prima)
può dirsi soddisfatta quando le parti abbiano raggiunto un accordo vincolante su di una
debenture che costituisce unequitable right suscettibile di registrazione (317).

Quanto a ciò che debba intendersi pernew value, si è visto come la legge vi ricom-
prenda il denaro, le merci, i servizi (318), il controvalore delle remissioni totali o parziali
di debiti. A tale proposito bisogna osservare come la legge non faccia nessuna differenza
fra denaro messo a disposizione dalchargee per pagare (o ridurre) un debito che la società
ha nei confronti di un terzo e denaro dato per pagare (o ridurre) un debito della società
nei confronti delchargee stesso. In tale ultima ipotesi, tuttavia, la dottrina ha evidenziato
la neccessità che il creditore eroghi effettivamente nuovo credito e non si limiti a rifinan-
ziarne un precedente credito non garantito, trasformandolo in garantito (319).

Va inoltre notato come la società che concede lafloating charge debba essere reale
beneficiaria delnew value. Non potrà dirsi tale, ad esempio, nel caso di pagamento di
un assegno, qualora essa depositi un altro assegno dello stesso importo, ovvero di paga-
menti fatti in contropartita di altri pagamenti, anche a terzi, che non lascino alla società
un valore maggiore di prima (320). Un accredito fatto dalla banca direttamente sul conto
scoperto delchargor, riducendo il suo debito, dovrebbe invece rientrare nel concetto
di new value (321).

Va in proposito rammentato che moltefloating charges garantiscono scoperti di con-
to corrente e, secondo una consolidata regola di diritto giurisprudenziale, il versamento
effettuato in un conto passivo va imputato prima ai debiti esistenti da più tempo (322).
Se viene costituita unacharge per garantire uno scoperto precedente (e quindi teorica-
mente annullabile in caso di dissesto) e se, come di solito avviene, la banca riaccredita

����� 5H &ROXPELDQ )LUHSURRILQJ &R� /WG ������ &K ��� LQ FXL WDOH LQWHUYDOOR HUD GL �� JLRUQL�

����� 5H 6KRH /DFH /WG ������ %&& ����
����� *22'(� RS� XOW� FLW�� S� ��� V� VHFRQGR LO TXDOH WDOH LSRWHVL VL HUD SUHVHQWDWD QHO FDVR 5H -DFNVRQ

	 %DVVIRUG /WG ������ � &K ��� DO TXDOH L JLXGLFL DYHYDQR LQWHVR ULIDUVL LQ 5H &ROXPELDQ )LUHSURRILQJ����
FLW�� VHQ]D WXWWDYLD DYYHGHUVL GL HVVHUH LQ SUHVHQ]D GL XQ DFFRUGR LQIRUPDOH QRQ YLQFRODQWH SHU OD FRQFHVVLRQH
GL XQD IXWXUD JDUDQ]LD�

����� &KH LO &RUN 5HSRUW DYHYD LQYHFH SURSRVWR GL HVFOXGHUH �FIU� SDU� ������ SUREDELOPHQWH SHUFKq
HVVL VRQR GL SL� GLIILFLOH YDOXWD]LRQH�

����� *22'( � RS� XOW� FLW�� S� ����
����� 3HU LSRWHVL GHO JHQHUH� FIU� 5H 'HVWRQH )DEULFV /WG ������ &K ���� 5H 2UOHDQV 0RWRU &R /WG

������ � &K ���

����� 3HU XQD VROX]LRQH GLIIHUHQWH LQ XQ FDVR GHO JHQHUH FIU� WXWWDYLD 5H )DLUZD\ 0DJD]LQHV /WG ������
%&& ����

����� 5LVDOHQWH D 'HYD\QHV Y 1REOH� &OD\WRQ·V &DVH ������ ��- &K ��� �QRWD FRPH &OD\WRQ·V &DVH��
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il conto e vengono effettuati nuovi prelevamenti, la circolazione dei flussi di denaro
trasforma in new value un vecchio credito non garantito (323).

Tale pratica, conosciuta come hardening a floating charge (324), che risulta assai
diffusa, è stata stigmatizzata dalCork Report il quale, in una raccomandazione poi non
accolta, aveva proposto di chiarire per legge che la regola sull’imputazione dei versamen-
ti un conto non si applicasse nel caso di scoperto garantito da unafloating charge (325).
In dottrina è stato tuttavia notato come scopo della sect. 245 sia quello colpire lefloating
charges che, essendo state date per garantire debiti esistenti, riducono il valore del patri-
monio sociale mentre la banca, consentendo nuovi prelievi o ripianando gli scoperti sen-
za essere obbligata a farlo, sta realmente concedendo alla societànew value (326).

In un’altra importante sentenza è stato ritenuto che le disposizioni in materia di
transactions at an undervalues non si applicassero al caso di una banca che aveva ottenu-
to una floating charge per non richiedere l’immediato pagamento di uno scoperto di
conto corrente, continuare ad onorare assegni tratti su di esso ed a garantire nuova finan-
za. In questa occasione, i giudici hanno notato come la semplice concessione di una
garanzia da parte di una società non depauperi il suo patrimonio ma semplicemente le
impedisca di utilizzare i beni dati in garanzia in modi diversi dalla soddisfazione del
credito garantito e che vi era comunque una controprestazione da parte della banca, in
termini di protratto sostegno creditizio, seppure difficilmente valutabile (327).

Bisogna infine ricordare come il denaro recuperato dal liquidatore avvalendosi delle
disposizioni contro lepreferences di cui alla sect. 239 dell’Insolvency Act 1986, venga
tradizionalmente ritenuto di pertinenza della massa dei creditori chirografari e non del
floating charge holder, giacché il diritto alla relativa azione sorge solo dopo la liquidazio-
ne (328). A soluzioni diverse si è arrivati invece, più di recente, nell’ipotesi di nullità
degli atti compiuti dopo l’inizio della liquidazione ex sect. 127 ovvero dei diritti sorgenti
da un’azione di responsabilità intentata dal liquidatore nei confronti degli amministratori
permisfeacence ai sensi della sect. 212. Nel primo caso infatti, è stato ritenuto che scopo
della norma sia quello di proteggere tutti i creditori (compreso il possessote di unafloa-
ting charge) e non solo quelli chirografari, mentre (329), nel secondo, è stato deciso
che il ricavato dell’azione intrapresa dal liquidatore appartenesse alla società (e quindi
fosse ricompreso nellafloating charge), in quanto risarcimento di diritti che le spettavano
prima della liquidazione (330).

����� 3HU XQ·DSSOLFD]LRQH JLXULVSUXGHQ]LDOH� FIU� 5H <HRYLO *ORYH &R /WG ������ � $OO (5 ����
����� 2YYHUR� FRQ HVSUHVVLRQH JHUJDOH� FKXUQLQJ� ,O SHULRGR LQWHUFRUUHQWH IUD OD FUHD]LRQH GHOOD IORD�

WLQJ FKDUJH H O·LQL]LR GHOOD SURFHGXUD GL FULVL q GL FRQVHJXHQ]D GHILQLWR KDUGHQLQJ SHULRG PHQWUH FODZ
EDFN SHULRG LQGLFD LO SHULRGR VRVSHWWR SUHYLVWR GDOOD OHJJH�

����� &IU� SDU� �����
����� *22'(� RS� XOW� FLW�� S� ���� QW� ��� LO TXDOH QRWD FRPH L SDJDPHQWL IDWWL GDOOD EDQFD VXO FRQWR

FRUUHQWH SRVVDQR HVVHUH DWWDFFDWL� ULFRUUHQGRQH , SUHVXSSRVWL� FRPH SUHIHUHQFHV DL VHQVL GHOOD VHFW� ����

����� 5H 0& %DFRQ /WG ������ %&/& ���� FIU� LQ SDUWLF� 3HU 0LOOHW - D S� ��� V�
����� ,O OHDGLQJ FDVH LQ PDWHULD YLHQH FRQVLGHUDWR 5H <DJHUSKRQH ������ &K� ���� )UD L SUHFHGHQWL

GL ULOLHYR VL ULFRUGDQR ([ SDUWH &RRSHU� ,Q 5H =XFFR ������ �� /5 ��� H:LOPRWW Y /RQGRQ &HOOXORLG ������
�� &K ��� �SULPR JUDGR� H ������ �� &K ��� �DSSHOOR��

����� 0HUWRQ Y +DPPRQG 6XGGDUV ������ %&/& ����
�����:DUG Y $LWNHQ� 5H 2DVLV 0HUFKDQGLVLQJ 6HUYLFHV /WG� ���� %&& ��� �SULPR JUDGR� H 7KH 7LPHV

���������� �DSSHOOR�� 3HU XQ·HVDXVWLYD WUDWWD]LRQH GHOOD FRPSOHVVD SUREOHPDWLFD GHOOD VSHWWDQ]D R PHQR
DO IORDWLQJ FKDUJH KROGHU GHO ULFDYDWR GHOOH D]LRQL UHFXSHUDWRULH LQWUDSUHVH D YDULR WLWROR GDO OLTXLGDWRUH�
FIU� 0& +(06:257+� &RUSRUDWH ,QVROYHQF\ �� WKH H[FOXVLRQ RI GHEHQWXUH KROGHUV IURP ,QVROYHQF\ $FW
SURYLVLRQV �� 5H <DJHUSKRQH UHYLVLWHG� ,/3� ����� YRO� ��� 1R� �� ���
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CAPITOLO III

Work-outs informali, administrative receivership
ed utilizzo della floating charge nelle insolvenze di mercato

1. Nuova finanza e controllo dell’impresa neiworkouts informali. La
floating charge ed il London Approach. - 2. L’administrative receiver-
ship: definizione, natura giuridica e rilevanza statistica - 3. Relazione fra
administrator receivership edadministration -4. I requisisti formali eso-
stanziali della nomina delreceiver - 5. Effetti della nomina. Poteri, obbli-
ghi e responabilità delreceiver. Rapporti fraadministrative receivership
eliquidation - 6. Garanzie a fronte delle insolvenze di mercato: lemarket
charges
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1. Nuova finanza e controllo dell’impresa nei workouts informali. - La floating
charge ed il London Approach

Sect. 245 dell’Insolvency Act 1986 - che pone una serie di condizioni per l’annulla-
mento dellafloating charge in caso di successiva insolvenza e non lo consente qualora
la garanzia sia stata concessa per ottenerenew value - e l’interpretazione che di essa
ha dato la giurisprudenza, costituiscono una cornice giuridica funzionale al proficuo ope-
rare dei piani informali di risanamento (workouts informali) (331) nell’ambito del c.d.
London Approach (332).

Quest’ultimo, come è noto, costituisce quell’insieme di regole informali - sviluppato
dalla comunità bancaria londinese verso la fine degli settanta, messo a punto (auspice
la Banca d’Inghilterra) nel 1990 e sottoposto ad una prova cruciale durante la recessione
dei primi anni novanta - il cui scopo è di assicurare che le decisioni vitali circa il futuro
di un impresa in difficoltà finanziarie siano prese in modo responsabile e che l’eventuale
tentativo di salvataggio sia condotto con l’ordinata partecipazione di tutti i creditori coin-
volti.

����� ,O WHUPLQH ZRUNRXW �R ZRUN�RXW� YLHQH GHILQLWR GD 3�.(17 FRPH XQ DFFRUGR LQIRUPDOH SHU FRQ�
FHGHUH DG XQD VRFLHWj TXHO VRVWHJQR ILQDQ]LDULR VHQ]D LO TXDOH HVVD FHVVHUHEEH GL RSHUDUH �FIU� 7KH /RQGRQ
$SSURDFK� FLW�� S� ����� TXL OR VL LPSLHJD LQYHFH LQ XQ·DFFH]LRQH OHJJHUPHQWH SL� DPSLD� DQFK·HVVD XWLOL]]DWD
QHOOD SUDVVL H QHOOD OHWWHUDWXUD� GL WHQWDWLYR GL ULVDQDPHQWR FKH FRPSUHQGH TXLQGL DQFKH OH IDVL VXFFHVVLYH
DOOD GHFLVLRQH GL FRQFHGHUH QXRYD ILQDQ]D� 6L WUDWWD FRPXQTXH GL XQ QHRORJLVPR GHO PRQGR GHOOD ILQDQ]D
FKH DQFRUD QRQ WURYD FRPSOHWD FLWWDGLQDQ]D QHL GL]LRQDUL JLXULGLFL� )UD L YDUL FRQVXOWDWL� O·XQLFR QHO TXDOH
LO WHUPLQH ILJXUD �QRQ SHUz D VH VWDQWH PD LQ XQ VLQWDJPD� q *� :� %(<(5� .�5�5(''(1�0RGHUQ 'LFWLR�
QDU\ IRU WKH /HJDO 3URIHVVLRQ� %XIIDOR �1�<�� ���� FKH GD OD VHJXHQWH GHILQL]LRQH GL :RUNRXW /RDQ � /RDQ
ZKLFK UHTXLUHV D VSHFLDO UHSD\PHQW DUUDQJHPHQW EHFDXVH RI WKH OLNHOLKRRG RI DFWXDO GHIDXOW RQ D SRUWLRQ
RU DOO RI D GHEW� %RUURZHUV DUH JLYHQ DGGLWLRQDO WLPH WR ZRUN RXW WKHLU ILQDQFLDO GLIILFXOWLHV DQG UHSD\LQJ
WKH RXWVWDQGLQJ ORDQ� 1RQ D FDVR 3� :22' FKH� LQ 3ULQFLSOHV RI ,QWHUQDWLRQDO ,QVROYHQF\� /RQGRQ� �����
S� ��� VV�� DIIURQWD LO WHPD LQ XQD GHOOH WUDWWD]LRQL SL� FRPSOHWH� VLD GDO SXQWR GL YLVWD VLD SUDWLFR FKH JLXULGL�
FR� GHILQLVFH LO WHUPLQH FRPH JHUJDOH H SUHIHULVFH XWLOL]]DUH LO VLQWDJPD 3ULYDWH 5HVWUXFWXULQJ $JUHHPHQWV�

����� 6XO /RQGRQ $SSURDFK� FIU� O·LQWHUYHQWR GHO *RYHUQDWRUH GHOOD %DQFD G·,QJKLOWHUUD� &RUSRUDWH
ILQDQFH� EDQNLQJ UHODWLRQVKLSV DQG WKH /RQGRQ 5XOHV� %(4%� ����� ���� RYH YLHQH VLQWHWL]]DWD O·HVVHQ]D
GHOOH UHJROH H FKLDULWR LO UXROR GL DUELWUR H JDUDQWH LPSDU]LDOH SDU]LDOH FKH OD %DQFD G·,QJKLOWHUUD SXz DVVXPH�
UH� 3� .(17� 7KH /RQGRQ $SSURDFK� LYL� ����� ���� RYH VL WUDFFLD XQ SULPR SRVLWLYR ELODQFLR GHOO·HVSHULHQ]D
QHO JDUDQWLUH OD VRSUDYYLYHQ]D GHOOH LPSUHVH FRLQYROWH H VL LQGLYLGXDQR DOFXQL SXQWL FULWLFL� TXDOL LO ELVRJQR
GHO VRVWHJQR XQDQLPH GL WXWWL L FUHGLWRUL� ,'�� 7KH /RQGRQ $SSURDFK� GLVWUHVVHG GHEW WUDGLQJ� LYL� �����
���� RYH YLHQH HVDPLQDWR FRPH OH UHJROH FKH SUHVLHGRQR DOO·DSSURFFLR SRVVDQR HVVHUH FRQFLOLDWH FRQ LO
PHUFDWR GHL FUHGLWL GL GLIILFLOH UHFXSHUR� ,'�� *OREDO :RUNRXWV� ,/� PDUFK ����� �� LQ FXL YLHQH DQDOL]]DWD
OD SRVVLELOLWj GL DGDWWDUH OH UHJROH GHO /RQGRQ $SSURDFK LQ XQ FRQWHVWRPXOWLQD]LRQDOH� &� %,5'� 7KH /RQGRQ
$SSURDFK� ,/3� ����� Q� � � ��� RYH WDOH SUDWLFD YLHQH ULYLVLWDWD DO ILQH GL LQGLYLGXDUH OH PRGLILFKH QHFHVVDULH
DG DGDWWDUOD DOOH QXRYH SUREOHPDWLFKH SRVWH GDOO·DPSOLDUVL GHOOD SODWHD GHL FUHGLWRUL� GDO PXWDUH GHOOD ORUR
QDWXUD HG DO VRUJHUH GL QXRYL VWUXPHQWL FUHGLWL]L� 3HU XQD VLQWHVL FIU� *22'(� 3ULQFLSOHV RI &RUSRUDWH
,QVROYHQF\ ��� FLW�� ��� V�� LQ GRWWULQD LWDOLDQD� &� 9$/(17(� 7KH /RQGRQ $SSURDFK �/H SURFHGXUH GL ´FRQ�
FHUWD]LRQH GHOOH FULVLµ VHFRQGR OH EDQFKH LQJOHVL�� 'LU� )DOO� ����� ,� ���� 3HU XQ·DQDOLVL FRVWL EHQHILFL
GHOOD SURFHGXUD GL ULVDQDPHQWR IRUPDOH H GHL ZRUNRXWV QHO FRQWHVWR VWDWXQLWHQVH� PD FRQ LQWHUHVVDQWL VSXQWL
HVWHQGLELOL DQFKH DG DOWUL RUGLQDPHQWL� FIU� 6�&� *,/621� 0DQDJLQJ GHIDXOW�6RPH HYLGHQFH RQ KRZ ILUPV
FKRRVH EHWZHHQ ZRUNRXWV DQG FKDSWHU ��� LQ -�6� %+$1'$5, �� /�$� :(,66� &RUSRUDWH %DQNUXSWF\ ��
(FRQRPLF DQG /HJDO 3HUVSHFWLYHV� 1HZ <RUN� ����� ���� 3HU XQ HVDPH GHOOH SURFHGXUH GL FRQFHUWD]LRQH
GHOOH FULVL LQ ,WDOLD� FIU� '20(1,&+,1,� &RQYHQ]LRQL EDQFDULH HG HIIHWWL VXOOR VWDWR GL LQVROYHQ]D� LQ )DOOL�
PHQWR� ����� S� ���� )� %21(//,�1XRYH HVSHULHQ]H QHOOD VROX]LRQH VWUDJLXGL]LDOH GHOOD FULVL GHOOH LPSUHVH�
LQ *LXU� &RPP�� ����� ,� S� ���� $5$72� &RQYHQ]LRQL EDQFDULH H SURFHGXUH FRQFRUVXDOL� LQ )DOOLPHQWR�
����� S� ���� 6� %21)$77, �� *� )$/&21( �D FXUD GL�� /H SURFHGXUH VWUDJLXGL]LDOL SHU OD FRPSRVL]LRQH
GHOOH FULVL GL LPSUHVD� 0LODQR� ����� 2/,9$� 3ULYDWL]]D]LRQH GHOO·LQVROYHQ]D� LQTXDGUDPHQWR JLXULGLFR
GHOOH RSHUD]LRQL GL ULVWUXWWXUD]LRQH� LQ )DOOLPHQWR� ����� S� ���� /·HVLVWHQ]D GL RSHUD]LRQL GL ULVDQDPHQWR
FRQFHUWDWH IUD OH EDQFKH WURYD XQ·HFR DQFKH QHOOH ,VWUX]LRQL GL 9LJLODQ]D GHOOD %DQFD G·,WDOLD DOORUFKp YLHQH
GLVFLSOLQDWD O·DVVXQ]LRQH GL SDUWHFLSD]LRQL LQ LPSUHVH LQ WHPSRUDQHD GLIILFROWj ILQDQ]LDULD �7LW� ,9� &DS�
�� VH]� 9� SDU� ���
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Le regole che sogliono ricondursi al London Approach, sebbene forgiate in situazio-
ni di grandi prestiti sindacati che vedono coinvolte numerose banche, rispondono ad
una logica che trova applicazione anche in casi di minori dimensioni o dove sono coin-
volti solo rapporti creditizi bilaterali (333): quella di tentare un risanamento dell’impresa
al fine di massimizzare il soddisafacimento dei creditori e di non dissolvere valori azien-
dali. La dimensione e la complessità dei problemi si intensifica ovviamente al crescere
del numero di banche coinvolte. Rapporti creditizi multilaterali caratterizzano infatti
società di grandi dimensioni che spesso operano in più mercati e/o in realtà di gruppo
e rendono quindi più complessa la gestione deiworkouts.

Il London Approach può essere definito come l’attività di cooperazione con la quale
i creditori che hanno erogato finanziamenti, riconoscendo l’esistenza di un rischio indivi-
duale e collettivo, cercano di impostare una strategia concordata di risanamento del debi-
to al fine di salvare l’azienda (334).

Le regole essenziali delLondon Approach possono essere così sintetizzate:

- all’emergere di difficoltà finanziarie le banche non richiamano i crediti e non mettono
in esecuzione le garanzie (standstill). Qualora, ad es., queste ultime comprendano
una floating charge ci si astiene dal nominare un’administrative receiver;

- le decisioni sul futuro della società vengono prese solo sulla base di un’informazione
attendibile e condivisa fra tutti i soggetti che hanno erogato credito;

- detti soggetti cooperano per raggiungere insieme una decisione sul se e come garanti-
re alla società nuova finanza, al fine di massimizzare il valore finale per i creditori;

- le perdite sono ripartite collettivamente in base ad un principio di equità.

Un ruolo importante nella gestione deiworkouts informali viene svolto dallalead
bank (banca capofila, che di solito è quella che ha la maggiore esposizione), dallo

����� 4XHVWL XOWLPL VRQR D DQFKH TXHOOL VWDWLVWLFDPHQWH SL� IUHTXHQWL� ,O VLVWHPD LQJOHVH� VSHFLH SHU
OH SLFFROH H PHGLH D]LHQGH� VHPEUD LQIDWWL FDUDWWHUL]]DWR GD XQD FHUWD WHQGHQ]D D IDU ULFRUVR DG XQD VROD
EDQFD HG� LQIDWWL� OD UHJRODPHQWD]LRQH GL VHWWRUH QRQ SUHYHGH VLVWHPL GL FHQWUDOL]]D]LRQH GHOOH LQIRUPD]LRQL
VXL ULVFKL� 4XHVWD WHQGHQ]D VHPEUHUHEEH SRWHUH HVVHUH LQ SDUWH GHWHUPLQDWD GDOOD VWHVVD GLIIXVLRQH GHOOD
IORDWLQJ FKDUJH FKH� HVVHQGR XQD JDUDQ]LD GDWD VXOO·LQWHUD LPSUHVD R VX SDUWH ULOHYDQWH GHOOD VWHVVD� FUHD
�VSHFLH VH DFFRPSDJQDWD GD FODXVROH UHVWULWWLYH� XQ PDJJLRU YLQFROR QHL FRQIURQWL GHOOD EDQFD LQ IDYRUH
GHOOD TXDOH q VWDWD FRQFHVVD� q WXWWDYLD SRVVLELOH� FRPH VL q YLVWR� FKH OD GHEHQWXUH LVWLWXWLYD GHOOD IORDWLQJ
FKDUJH HVFOXGD GD HVVD FHVSLWL ULOHYDQWL RYYHUR FKH OD EDQFD VWHVVD ULQXQFL DOO·DSSOLFD]LRQH GHOOD FODXVROD
UHVWULWWLYD DO ILQH GL FRQVHQWLUH DOOD VRFLHWj DOWUH IRQWL GL ILQDQ]LDPHQWR RQGH VXGGLYLGHUH LO ULVFKLR�

����� /D GHILQL]LRQH �OLEHUDPHQWH WUDGRWWD� q GL &� %,5'� RS� FLW�� S� ���
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steering committee (335) e dalle società specializzate nella gestione dei recuperi e delle
ristrutturazioni aziendali (336).

Il primo passo, quando una banca si accorge delle difficoltà finanziarie di un’impresa
affidata (337), è di solito proprio quello di affidare ad una di queste società l’incarico
di effettuare una prima obbiettiva valutazione dei flussi di cassa per avere un quadro
del fabbisogno di liquidità a breve (2-3 mesi). Nel frattempo viene convocato un tavolo
con le altre banche esposte (o con gli altri principali creditori) al fine di raggiungere
un accordo per un brevestandstill (anch’esso di 2-3 mesi).

La decisione se concedere o meno nuova finanza viene presa sulla base della valuta-
zione effettuata dallafirm of accountants incaricata. Essa può comportare trattative com-
plesse perchè non tutti i creditori sono nella stessa posizione e chi si sente sufficientemen-
te garantito può avere un interesse immediato a realizzare la propria garanzia, senza
rischiare di vederne diminuito il valore qualora l’operazione di risanamento non riesca
(338). La cartina di tornasole che viene di solito utilizzata per decidere se fornire ulteriore
sostegno creditizio, è rappresentata dal rapporto fra il fabbisogno di liquidità necessario
a consentire il proseguimento dell’attività ed il valore delle nuove garanzie concedibili,
nel senso che il secondo non deve essere inferiore al primo. Qualora questa prima verifica
sia positiva, entrano poi in considerazione le prospettive di mercato e le varie opzioni
di ristrutturazione.

Una volta raggiunto il necessario consenso sulla concessione di nuova finanza, alla
società viene richiesta (insieme alle altre garanzie eventualmente disponibili) la creazio-

����� 6L WUDWWD GL XQ FRPLWDWR ULVWUHWWR FKH YLHQH QRPLQDWR TXDQGR LO QXPHUR GL VRJJHWWL FUHGLWRUL
q WURSSR DOWR SHU FRQVHQWLUH XQD JHVWLRQH SHUIHWWDPHQWH FROOHJLDOH� (VVR q FRPSRVWR GD UDSSUHVHQWDQWL GHOOH
EDQFKH FKH KDQQR OH PDJJLRUL HVSRVL]LRQL PHQWUH JOL DOWUL FUHGLWRUL GHVLJQDQR GL FRPXQH DFFRUGR XQ ULGRWWR
QXPHUR GL SURSUL UDSSUHVHQWDQWL�

����� 6L WUDWWD GL VRFLHWj FKH VYROJRQR HVFOXVLYDPHQWH WDOH DWWLYLWj RSSXUH GL XQLWj RSHUDQWL DOO·LQWHUQR
GHOOH JUDQGL VRFLHWj GL UHYLVLRQH H FRQVXOHQ]D D]LHQGDOH� ,Q TXHVWR FDVR O·LQFDULFR q RYYLDPHQWH GDWR DG
XQD VRFLHWj GLYHUVD GD TXHOOD FKH FXUD OD UHYLVLRQH FRQWDELOH� 9D LQROWUH WHQXWR SUHVHQWH FKH L ZRUNRXWV
LQIRUPDOL VRQR GL VROLWR FRQGRWWL GD ,QVROYHQF\ 3UDWLFWLRQHUV� SURIHVVLRQLVWL DL TXDOL q GDOOD OHJJH ULVHUYDWD
OD JHVWLRQH GHOOH SURFHGXUH GL FULVL IRUPDOL H GHOOD UHFHLYHUVKLS H FKH� HVVHQGR VRJJHWWL D GHOOH UHJROH SURIHV�
VLRQDOL� VRQR GRWDWL GL XQD FHUWD LQGLSHQGHQ]D DQFKH QHL FRQIURQWL GHOOD VRFLHWj GL DSSDUWHQHQ]D� /·HVLVWHQ]D
QHO 5HJQR 8QLWR GL XQ·DXWRQRPD ILJXUD SURIHVVLRQDOH GHGLFDWD DOOD JHVWLRQH GHOOH SURFHGXUH GL FULVL FRQ
XQ VLVWHPD GLVWLQWR GL DFFHVVR �SHU OR SL� XQD VSHFLDOL]]D]LRQH GHOOD SURIHVVLRQH GL DFFRXQWDQW� RYYHUR�
DQFRUFKp LQ SUDWLFD PHQR IUHTXHQWH� GL VROLFLWRU�� SURSULH UHJROH� GHRQWRORJLFKH HG XQD GLVWLQWD DVVRFLD]LRQH
SURIHVVLRQDOH� VHPEUD HVVHUH XQ IDWWRUH QRQ VHFRQGDULR GHOO·HIILFDFLD H GHOO·HIILFLHQ]D FKH FDUDWWHUL]]D VLD
L ZRUNRXWV LQIRUPDOL FKH O·DGPLQLVWUDWLYH UHFHLYHUVKLS�

����� Ë FKLDUDPHQWH LPSRUWDQWH FKH OH SURFHGXUH LQWHUQH GL FRQWUROOR GHO FUHGLWR VLDQR GRWDWL GL HDUO\
ZDUQLQJ V\VWHPV� VWUXPHQWL DWWL DG LQGLYLGXDUH HYHQWXDOL GLIILFROWj ILQDQ]LDULH GHO FOLHQWH DIILGDWR SULPD
GL XQ HYHQWR GL LQDGHPSLPHQWR �GHIDXOW� R GHO SDOHVDPHQWR GHOOH GLIILFROWj VWHVVH GD SDUWH GHOO·LPSUHVD�
,Q ,QJKLOWHUUD O·HDUO\ ZDUQLQJ V\VWHP q GL VROLWR SDUWH LQWHJUDQWH GHOOH SURFHGXUH LQWHUQH GL JHVWLRQH H FRQ�
WUROOR GHO FUHGLWR �DQDOLVL TXDQWLWDWLYD� VWUXPHQWL TXDOLWDWLYL� ULVFKL GL SRUWDIRJOLR� HFF��� LO TXDOH FRPSUHQGH
XQ VLVWHPD GL YDOXWD]LRQH EDVDWR VXOOD GLPHQVLRQH GHOOD SUREDELOH SHUGLWD FKH GHWHUPLQD LO OLYHOOR GHFLVLRQDOH
DSSURSULDWR FLUFD OD JHVWLRQH GHOOD VLWXD]LRQH GL GLIILFROWj� 1HOOH EDQFKH GL PDJJLRUL GLPHQVLRQL RSHUDQR
DQFKH UHFRYHU\ GHSDUWPHQWV FKH JHVWLVFRQR QRUPDOPHQWH VLWXD]LRQL GL FUHGLWL SUREOHPDWLFL H ´LQWHQVLYH
FDUH WHDPVµ �FKH VRQR GL VROLWR FRVWLWXLWL LQ FDVR GL ELVRJQR PD QHL SHULRGL GL IRUWL UHFHVVLRQL SRVVRQR
GLYHQWDUH VWUXWWXUH TXDVL SHUPDQHQWL� FKH VXEHQWUDQR DOO·XQLWj RSHUDWLYD FKH QRUPDOPHQWH JHVWLVFH LO ILGR
TXDQGR YL q XQ VHULR GHWHULRUDPHQWR GHO ULVFKLR GL FUHGLWR H VL VRQR PDQLIHVWDWL HYHQWL GL GHIDXOW�

����� Ë SURSULR QHOO·DSSLDQDPHQWR GL TXHVWH GLYHUJHQ]H DO ILQH GL UDJJLXQJHUH XQ DFFRUGR FKH VL q
WUDGL]LRQDOPHQWH HVSOLFDWR LO UXROR GL PHGLDWRUH DXWRUHYROH HG LPSDU]LDOH GHOOD %DQFD G·,QJKLOWHUUD� q LQWH�
UHVVDQWH LQ SURSRVLWR QRWDUH FRPH WDOH UXROR FRQWLQXL DG HVVHUH VYROWR GDOOD EDQFD FHQWUDOH EULWDQQLFD DQFKH
GRSR OD FRPSOHVVD ULIRUPD FKH KD SRUWDWR DOOD FRVWLWX]LRQH GHOOD )LQDQFLDO 6HUYLFH $XWKRULW\� FXL VRQR
VWDWL DWWULEXLWL OH FRPSHWHQ]H LQ PDWHULD GL YLJLODQ]D VXOOH EDQFKH�
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ne di una floating charge in favore dei soggetti che erogano il nuovo finanziamento
i quali, in tal modo, si assicurano il controllo della società, riservandosi la possibilità
di nominare unadministrative receiver qualora la situazione precipiti. Come si è infatti
visto, le imprese di maggiori dimensioni spesso riescono a non dare questo tipo di garan-
zia. Quando essa è invece presente, si è già notato come la banca che la detiene avrà
un forte incentivo a nominare unadministrative receiver per realizzare subito la propria
garanzia. Qualora ciò non avvenga ed essa decida di aderire allostandstill e di cooperare
al workout, la banca stessa assume un ruolo chiave giacché se, come di solito avviene,
la debenture costitutiva della floating charge contiene clausole restrittive, le garanzie
che la società sarà chiamata a dare a fronte della nuova finanza dovranno essere da essa
autorizzate. è anche possibile che i vecchi creditori rinuncino a parte delle proprie garan-
zie per consentire la concessione di nuova finanza e che, sempre a tal fine, la banca
titolare di una precedentefloating charge decida di subordinare la propria posizione ri-
spetto a quella delle banche che garantiscono l’erogazione delnew money necessario
per la fase di stabilizzazione finanziaria, consentendo così l’acquisizione, da parte di
queste ultime, di unafloating charge successiva ma di grado anteriore.

La floating charge esplica quindi in questo frangente un ruolo essenziale, che di
fatto facilita la concessione di nuova finanza assicurando a chi effettua una decisione
di affidamento particolarmente rischiosa il controllo, tramite l’administrative receiver-
ship, della gestione della fase di crisi.

I workouts comportano di fatto una gestione aziendale integrata ed una sorta triango-
lazione fra le banche (rappresentate dallalead bank e dallo steeering committee) che
prendono le decisioni fondamentali, la società di consulenza - che guida tali decisioni
fornendo ad esse la base indispensabile di informazioni - e l’impresa chiamata ad affron-
tare una fase di stabilizzazione ed a tentare un recupero. L’integrazione è essenziale
perchè se è vero che le istanze decisionali sono rese più complesse, ciò non deve compor-
tare un allungamento dei tempi di reazione che la crisi rende anzi più incalzanti.

Nella fase iniziale le sorti aziendali vengono discusse non solo con gli amministrato-
ri che detengono poteri esecutivi ma anche e soprattutto con i soci di riferimento. Ricambi
(anche non integrali) delmanagement possono essere infatti necessari non solo per allon-
tanare quelle persone le cui carenze professionali possono aver contribuito a creare una
situazione di difficoltà, ma anche perchè la gestione di una fase di risanamento spesso
richiede la presenza di competenze diverse.

Alla fase di stabilizzazione segue quella di risanamento vera e propria, spesso ac-
compagnata da accordi sulla ristrutturazione del debito e nella quale possono aver luogo
ridimensionamenti dell’attività, cessioni di rami di azienda, cambiamenti nella compagi-
ne azionaria anche tramite operazioni didebt-equity swap, ecc.

Nel giudizio degli operatori un elemento importante per la riuscita dell’operazione
di risanamento è la riservatezza con la quale viene condotta la fase di stabilizzazione,
che viene spesso portata a termine senza che le controparti abituali dell’impresa (fornito-
ri, clientela) percepiscano le difficoltà, il che consente di operare con minori tensioni.
Nella fase di ristrutturazione un ruolo altrettanto essenziale svolge poi l’efficacia della
comunicazione, tramite la stampa, al mercato ed al pubblico in generale.

È interessante notare come, nonostante il fatto che le banche impegnate nelworkouts
siano titolari di unafloating charge e possano quindi, in qualsiasi momento, nominare
unadministrative receiver, tale scelta venga percepita comeextrema ratio e sia praticata
o nel caso piuttosto eccezionale che eventi imprevisti facciano precipitare la situazione,
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ovvero quando il management (o i soci di riferimento) assumano un atteggiamento non
cooperativo (339).

E così l’ administrative receivership che, come si vedrà fra breve, consente una ge-
stione assai snella del risanamento se comparata con la procedura a tal fine deputata
per legge (l’administration), tanto da essere assai più frequente in pratica di quest’ultima,
rappresenta invece, se raffrontata con iworkouts informali, una soluzione drastica che
“destituendo” gli amministratori segna sovente il punto di non ritorno oltre il quale
la prosecuzione della vita aziendale (quando riesce) viene dissociata dalla quella della
società.

Nella maggioranza dei casi tuttavia, quando l’operazione di risanamento informale
ha successo, il potere di nomina di unadministrative receiver insito nellafloating charge,
come tutte le armi potenti che sono più efficaci proprio quando non vengono utilizzate,
esplica comunque un ruolo fondamentale, dando alle banche creditrici che hanno rischia-
to nell’operazione nuova finanza un forte potere di persuasione e la garanzia del controllo
dell’impresa se le cose dovessero volgere al peggio.

Più di recente, i principi che stanno alla base delLondon Approach hanno mostrato
notevoli potenzialità nel risolvere situazioni di crisi non solo di grandicorporation tran-
snazionali ma di interi sistemi finanziari. La crisi asiatica, scoppiata nel luglio 1987 con
la svalutazione della valuta tailandese e rapidamente propagatasi in tutta la regione, è
stata in proposito un utile banco di prova. La filosofia che ispira ilLondon Approach
è stata applicata con discreto successo nel caso dell’Indonesia, ove essa si è arricchita
di tecniche di mediazione fra un alto numero di debitori ed i loro creditori, dando vita
alla c.d.Jakarta Initiative ovvero in Thailandia, ove si è parlato diBangkok Approach
(340). Ed è proprio nel contesto della crisi asiatica che si è iniziato a distinguere iconver-
ging markets (paesi che si sono dotati di leggi fallimentari e di procedure di ristrutturazio-
ne delle imprese e del debito adeguate) dagliemerging markets, che non si sono invece
ancora dotati di tali strumenti e per i quali la ripresa risulta più problematica (341).

La possibilità che meccanismi di rinegoziazione del debito basati sulLondon Ap-
proach possa funzionare anche nel caso di crisi del debito sovrano, è stata del resto
espressa da alcuni esperti che hanno compilato un questionario di ricerca distribuito
dall’autore. Scetticismo è stato invece mostrato circa la possibilità che uno strumento
analogo allafloating charge possa essere uno strumento utile nel caso di insolvenze sul
debito sovrano stesso o di trattative per la sua ristrutturazione. La maggioranza degli
intervistati ha infatti osservato come le ristrutturazioni del debito sovrano comportino
implicazioni politico-sociali molto più complesse di quelle che si devono affrontare nelle
comuniadministrative receivership e come il debitore sovrano possa sempre decidere
unilateralmente di non rispettare i termini del contratto. Una minoranza di esperti ha
tuttavia espresso un’opinione più possibilista, notando come dissolvere unilateralmente
una garanzia scritta potrebbe rivelarsi politicamente più difficile che fermare il servizio
del debito e ricordando che, in alcuni casi, debiti sovrani sono stati coperti con successo
da garanzie specifiche.

����� (YHQWXDOLWj TXHVW·XOWLPD FKH SXz FRQVLGHUDUVL DEEDVWDQ]D UDUD VLD SHUFKp� FRPH VL q YLVWR� L
VRJJHWWL FKH DGRWWDQR WDOL DWWHJJLDPHQWL SRVVRQR HVVHUH VRVWLWXLWL VLD SHUFKp� LQ FDVR GL VXFFHVVLYD DGR]LRQH
GL XQD SURFHGXUD IRUPDOH GL FULVL� O·DYHU DJLWR FRQWUR LO EHVW DGYLFH GHL FUHGLWRUL H GHL ORUR FRQVXOHQWL SRWUHEEH
HVVHUH DSSUH]]DWR DL ILQL GHOO·DSSOLFD]LRQH GHO &RPSDQLHV 'LUHFWRUV 'LVTXDOLILFDWLRQ $FW �����

����� 3HU VLQWHWLFKH LQIRUPD]LRQL VX WDOL HVSHULPHQWL� FIU� 6�$� $'$0621� $VLDQ &ULVLV 	 /RFDO
(IIHFWV� ,:� -XO\ ����� � VV�

����� &IU� '� 025.� 7KH %RRDUGURRP YHUVXV WKH &RXUW 5RRP� ,:� -XO\ ����� ��
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2. L’administrative receivership : definizione, natura giuridica e rilevanza statistica

Va ora fatto qualche sintetico cenno all’administrative receivership dato che, come
si è più volte detto, il potere di nomina di unadministrative receiver è uno dei tratti
caratteristici dellafloating charge (342).

Il termine generale utilizzato dall’Insolvency Act1986 èreceivership alla quale vie-
ne dedicata la parte III di tale testo legislativo. Esso comprende sia la nomina di un
receiver che di unadministrative receiver ed è anzi spesso correntemente usato anche
per designare l’administrative receivership. La legge non definisce lareceivership ma
il receiver e l’administrative receiver. Il primo è colui al quale è affidata solo parte della
proprietà della società ovvero tutti o parte dei proventi derivanti dall’attività sociale
(343), mentre il secondo è colui al quale viene affidata l’intera proprietà sociale o parte
sostanziale della stessa e che viene nominato dal titolare di una unfloating charge (344).

La norma chiarisce che lafloating charge doveva essere tale al momento della sua
creazione (as created) proprio per evidenziare che la successiva cristallizzazione (che co-
me si è visto ha l’effetto di trasformare infixed la floating charge) non influisce sulla
qualificazione dell’administrative receiver. La legge ha altresì cura di specificare che la
qualifica diadministrative receiver non viene meno qualora sia presente un altroreceiver
di parte della proprietà della società: cfr. sect. 29 (2) (a). è infatti possibile che la nomina

����� 'L VHJXLWR FL VL OLPLWHUj DG XQD VLQWHWLFD SDQRUDPLFD GHOO·LVWLWXWR� LO FXL VWXGLR ULFKLHGHUHEEH
XQD SL� DSSURIRQGLWD WUDWWD]LRQH PRQRJUDILFD� 6L WUDWWD LQIDWWL GL XQ DVSHWWR GHOOD IORDWLQJ FKDUJH SRFR VWXGLD�
WR GDL JLXULVWL GL FLYLO ODZ FKH WHQGRQR DG HVVHUH FROSLWL SL� GDOOH FDUDWWHULVWLFKH GL JDUDQ]LD IOXWWXDQWH GHOOD
IORDWLQJ FKDUJH� $QFKH QHOOD OHWWHUDWXUD JLXULGLFD LQJOHVH OD IORDWLQJ FKDUJH YLHQH GL VROLWR WUDWWDWD QHOO·DPEL�
WR GHO GLULWWR GHOOH JDUDQ]LH PHQWUH O·DGPLQLVWUDWLYH UHFHLYHUVKLS DOO·LQWHUQR GHO GLULWWR IDOOLPHQWDUH GHOOH
VRFLHWj� &Lz SRUWD VSHVVR D SHUGHUH GL YLVWD O·LQVLHPH GHOO·LVWLWXWR OD FXL SHFXOLDULWj·� VSHFLH XQD YROWD LQYDOVD
OD SUDVVL GL HVWHQGHUH RYH SRVVLELOH O·XWLOL]]R GL IL[HG FKDUJHV VX VLQJROL EHQL R FDWHJRULH GL EHQL� VWD SURSULR
QHO FRQVHQWLUH OD QRPLQD GL XQ DGPLQLVWUDWLYH UHFHLYHU� DFTXLVHQGR FRVu LO FRQWUROOR GHOOD JHVWLRQH GHOO·LP�
SUHVD� 6XOO·DGPLQLVWUDWLYH UHFHLYHUVKLS FIU�� IUD L WDQWL� 3,&$5'$� 7KH /DZ 5HODWLQJ WR 5HFHLYHUV 0DQDJHUV
DQG $GPLQLVWUDWRUV� /RQGRQ� ����� �QG HGQ�� /,*+70$1	0266� 7KH /DZ RI 5HFHLYHUV RI &RPSDQLHV�
/RQGRQ� ����� �QG HGQ�� 3$/0(5·6� &RUSRUDWH ,QVROYHQF\� /RQGRQ� ����� S� ���� VV�� /$1*( � +$5�
7:,*� 7KH ODZ DQG 3UDFWLFH RI $GPLQLVWUDWLYH 5HFHLYHUVKLS DQG $VVRFLDWH 5HPHGLHV� /RQGRQ� ����� 0,/�
0$1 � '855$17� &RUSRUDWH ,QVROYHQF\� /DZ DQG 3UDFWLFH� /RQGRQ� ����� �QG HGQ�� S� �� VV�� +� 5$�
-$.� &RPSDQ\ /LTXLGDWLRQ� 2[IRUGVKLUH� ����� S� �� VV�� *22'(� 3ULQFLSOHV RI &RUSRUDWH ,QVROYHQF\
/DZ� /RQGRQ� ����� S� ��� VV� QRQFKp L FRQWULEXWL GL YROWD LQ YROWD FLWDWL LQ UHOD]LRQH DL VLQJROL DUJRPHQWL�
3HU XQ·LQWHUHVVDQWH FRPSDUD]LRQH IUD OD UHFHLYHUVKLS H OH SURFHGXUH IRUPDOL H IUD LO VLVWHPD LQJOHVH H TXHOOR
DPHULFDQR� FIU� -�5� )5$1.6 �� :�1� 725286� /HVVRQV IURP D FRPSDUDLVRQ RI 8�6� DQG 8�.� LQVROYHQF\
FRGHV� LQ -�6� %+$1'$5, �� /�$� :(,66� &RUSRUDWH %DQNUXSWF\ �� (FRQRPLF DQG /HJDO 3HUVSHFWLYHV�
1HZ <RUN� ����� ����

����� ,QVROYHQF\ $FW ����� VHFW� �� ��� �D�� $QFKH VH OD OHJJH QRQ OR GLFH HVSUHVVDPHQWH� LO UHFHLYHU
q TXLQGL� LQ VRVWDQ]D� QRPLQDWR GD XQ IL[HG FKDUJH KROGH� OD FLUFRVWDQ]D ULVXOWD FKLDUD QHOOD GHILQL]LRQH
GHOO·DGPLQLVWUDWLYH UHFHLYHU RYH� FRPH VL YHGUj VXELWR� LO ULIHULPHQWR DOOD IORDWLQJ FKDUJH q LQYHFH HVSUHVVR�
'DOOH GHILQL]LRQL OHJLVODWLYH ULVXOWD FRPH LO WHUPLQH UHFHLYHU VLD HTXLYDOHQWH D TXHOOR GL PDQDJHU PD
TXHVW·XOWLPD TXDOLILFD q� LQ SUDWLFD� GHVXHWD HG LO WHUPLQH FRPXQHPHQWH XVDWR q RUPDL SUDWLFDPHQWH VROR
TXHOOR GL UHFHLYHU� q LPSRUWDQWH ULFRUGDUH FKH UHFHLYHUV SRVVRQR HVVHUH QRPLQDWL DQFKH LQ EDVH DOOD /DZ
RI 3URSHUW\ $FW ���� OD TXDOH SUHYHGH FKH HVVL SUHQGDQR LQ FRQVHJQD VROR LO UHGGLWR GHULYDQWH GDO FHVSLWH�
3HU O·HYROX]LRQH GHOOD UHFHLYHUVKLS GD VHPSOLFH VWUXPHQWR SHU OD VRGGLVID]LRQH GHOO·LQWHUHVVH GHO FUHGLWRUH
JDUDQWLWR D SURFHGXUD GL FULVL �DQFRUFKp VXLV JHQHULV�� FIU� *22'(� RS� XOW� FLW�� ��� V� 1HO SUHVHQWH ODYRUR�
SHU HYLWDUH ULSHWL]LRQL HG DSSHVDQWLPHQWL� VL XWLOL]]HUDQQR SURPLVFXDPHQWH L WHUPLQL DGPLQLVWUDWLYH UHFHLYHU
H UHFHLYHU ULIHULWL FRPXQTXH� VDOYR GLYHUVH VSHFLILFD]LRQL� DO VRJJHWWR QRPLQDWR LQ EDVH DG XQD IORDWLQJ
FKDUJH �DGPLQLVWUDWLYH UHFHLYHU��

����� ,QVROYHQF\ $FW ����� VHFW� �� ���� 'DO SXQWR GL YLVWD HWLPRORJLFR q LQWHUHVVDQWH QRWDUH FRPH
LO YRFDEROR UHFHLYHU HYRFKL LPPHGLDWDPHQWH OD SUHVD GL SRVVHVVR GHL EHQL GHO GHELWRUH GD SDUWH GHO PDQGDWD�
ULR GHO FUHGLWRUH� &IU� DG HV� OD GHILQL]LRQH JHQHUDOH GDWD GDO :(67·6� /DZ DQG &RPPHUFLDO 'LFWLRQDU\�
FLW�� GHO YHUER WR UHFHLYH� ´7R WDNH LQWR SRVVHVVLRQ DQG FRQWURO� DFFHSW FXVWRG\ RI� FROOHFW�µ
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di un administrative receiver da parte del floating charge holder avvenga quando sia già
presente un altroreceiver nominato sulla base di unafixed charge, dellaLaw of Property
Act 1925 ovvero di unafloating charge limitata ad una una categoria di beni.

Differente è la problematica della possibilità di coesistenza di dueadministrative
receiver sull’intera proprietà sociale nominati in base a due diversefloating charges.
In proposito, mentre parte della dottrina si è pronunciata nel senso dell’impossibilità
di nominare un secondoadministrative receiver quando già se ne sia insediato uno in
base ad un’altrafloating charge (345), vi è chi ha correttamente osservato come in realtà
non è la nomina del secondoreceiver ad essere impossibile, ma l’esercizio da parte sua
delle funzioni fino a che il primoreceiver resti in carica. Una volta che quest’ultimo
abbia cessato le proprie funzioni, il secondoreceiver potrà prendere possesso dei beni
sociali residui (346).

La natura giuridica dell’administrative receiver è complessa e la più attenta dottrina
inglese ha sottolineato come l’essenza della figura sia comprensibile solo apprezzandone
il carattere multiforme. Esso viene infatti descritto come un agente indipendente la cui
prima responsabilità è di proteggere l’interesse delfloating charge holder che lo ha nomi-
nato ma che è, nello stesso tempo, responsabile nei confronti della società (della quale
non deve danneggiare l’azienda o l’avviamento) e che è destinatario di un obbligo legale
di osservare le priorità riconosciute dalla legge ai creditori privilegiati o aventi una garan-
zia di grado anteriore (347).

La flessibilità dellareceivership, la sua rapidità ed economicità, derivanti essenzial-
mente dalla circostanza che l’autorità giudiziaria non è coinvolta nella nomina dell’admi-
nistrative receiver e nella gestione aziendale (348), l’ampiezza dei poteri che la legge
riconosce a quest’ultimo, possono essere considerati fattori chiave del successo dell’isti-
tuto che, pur continuando a poter essere impiegato come semplice strumento per la soddi-
sfazione del creditore garantito, di fatto è ormai diffusamente utilizzato alla stregua di
una procedura di risanamento privata ovvero di un passaggio che, spesso, precede la
liquidazione (349).

Questa duplice valenza dell’istituto (risanamento e preliquidazione) si manifesta
spesso congiuntamente: l’administrative receivership riesce infatti sovente, tramite ces-

����� &IU� )� 2',7$+� /LJKWZHLJKW )ORDWLQJ &KDUJHV ������ -%/ ��� 0$5.6 	 (00(77� $GPLQL�
VWUDWLYH 5HFHLYHUV� 4XHVWLRQV RI ,GHQWLW\ DQG 'RXEOH ,GHQWLW\ ������ -%/ ��

����� *22'(� RS �XOW� FLW�� S� ��� VV�
����� /D GHILQL]LRQH ULSRUWDWD q WUDWWD� FRQ DOFXQL DGDWWDPHQWL� GD *22'(� RS� XOW� FLW�� S� ����
����� Ë WXWWDYLD SRVVLELOH FKH OD QRPLQD GHO UHFHLYHU DYYHQJD GD SDUWH GHOOD &RUWH LQ EDVH D VHFW�

�� GHO 6XSUHPH &RXUW $FW ���� H� SHU LO GLULWWR VFR]]HVH� D VHFW� �� GHOO·,QVROYHQF\ $FW ����� 6L WUDWWD
SHUz GL XQ·HYHQWXDOLWj DVVDL UDUD FXL VL ID ULFRUVR SUHYDOHQWHPHQWH SHU ULVROYHUH GLVSXWH IUD VRFL R VXSHUDUH
VWDOOL RSHUDWLYL GL SLFFROH VRFLHWj� 1HJOL DOWUL FDVL� O·XQLFR YDQWDJJLR FKH OD QRPLQD JLXGL]LDOH SRWUHEEH FRP�
SRUWDUH FRQVLVWH VRVWDQ]LDOPHQWH QHOOD VXD SL� DJHYROH ULFRQRVFLELOLWj DOO·HVWHUR WUDPLWH XQD SURFHGXUD GL
H[HTXDWXU� 4XDORUD YL VLD WDOH HVLJHQ]D� OD SUDWLFD PRVWUD WXWWDYLD GL SUHIHULUH GLUHWWDPHQWH LO ULFRUVR DOO·DGPL�
QLVWUDWLRQ� ,Q DUJRPHQWR FIU� 6� )(11(/� &RXUW�DSSRLQWHG UHFHLYHUVKLSV �� D PLVVHG RSSRUWXQLW\"� ,/3�
����� YRO� ��� 1R� �� ��� FRQ XQD VLQWHWLFD PD HIILFDFH DQDOLVL GHL YDQWDJJL H VYDQWDJJL GHOO·LVWLWXWR H O·LOOX�
VWUD]LRQH GHL SULQFLSDOL FDVL JLXULVSUXGHQ]LDOL�

����� $OFXQH LQWHUHVVDQWL LQIRUPD]LRQL VXOO·HIILFDFLD GHOO·DGPLQLVWUDWLYH UHFHLYHUVKLS TXDOH ´SURFHGX�
UDµ GL ULVDQDPHQWR VRQR FRQWHQXWH LQ 5� +$0,/721� %� +2:&52)7� .� 321' 	 =� /,8� %DFN IURP
WKH GHDG �� VXUYLYDO SRWHQWLDO LQ DGPLQLVWUDWLYH UHFHLYHUVKLS� ,/3� ����� 9RO� ��� 1R� �� ��� 6HEEHQH VFRSR
SULQFLSDOH GHOOR VWXGLR VLD TXHOOR GL HVSORUDUH OD SRVVLELOLWj GL XWLOL]]R GL UDWLRV ILQDQ]LDUL H GL WHFQLFKH
H PRGHOOL VWDWLVWLFL DO ILQH GL IRUPXODUH XQD SURJQRVL VXOOH SRVVLELOLWj GL ULVDQDPHQWR� GD HVVR VL HYLQFH
FKH VX GL XQ FDPSLRQH GL ��� DGPLQLVWUDWLYH UHFHLYHUVKLSV DSHUWH QHO VHFRQGR VHPHVWUH GHO ����� YL VRQR
VWDWL �� ULVDQDPHQWL �WUDPLWH FHVVLRQL WRWDOL R SDU]LDOL� H �� OLTXLGD]LRQL�
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sioni e ristrutturazioni, a salvare l’azienda, la cui vita, pur con cambiamenti più o meno
sostanziali, continua, mentre raramente la società che gestiva il complesso produttivo
stesso sopravvive indenne alla “procedura” (350).

Nelle opinioni degliinsolvency practitioners, raccolte tramite interviste e questiona-
ri, uno dei principali fattori di vantaggio della “procedura” rispetto all’administration,
in termini di tempi e di costi, viene individuato proprio nell’assenza di un passaggio
giudiziario obbligato (351). È importante tuttavia tener presente che una certa forma
di controllo giudiziale (eventuale ed indiretto) esiste anche perl’administrative receiver-
ship. Esso si manifesta non solo e non tanto nel diritto - invero raramente esercitato
in pratica - di impugnare in giudizio la nomina da parte del floating charge holder(352),
ovvero nella possibilità che l’administrative receiver di chieda istruzioni al giudice (353),
quanto nel potere di revoca dell’administrative receiver stesso che ormai non può più
essere esercitato dalfloating charge holder ma solo dalla Corte (354). Questa circostanza
è stata valorizzata dalla dottrina per inferire la presenza nella procedura di interessi

����� 'D TXHVWR SXQWR GL YLVWD YL q XQ·DQDORJLD FRQ TXHOOR FKH DYYLHQH QHO QRVWUR SDHVH QHO FDPSR
GHOOD JHVWLRQH GHOOH FULVL EDQFDULH� VRYHQWH ULVROWH FRQ RSHUD]LRQL GL ULVWUXWWXUD]LRQH D]LHQGDOH LQ DPPLQLVWUD�
]LRQH VWUDRUGLQDULD RYYHUR FRQ FHVVLRQL GL DWWLYLWj H SDVVLYLWj HIIHWWXDWH QHOO·DPELWR GHOOD OLTXLGD]LRQH FRDWWD
DPPLQLVWUDWLYD� $QFKH LQ TXHVW·XOWLPR SL� IUHTXHQWH FDVR� LQ SDUWLFRODUH� OD SURFHGXUD FRQVHQWH LQIDWWL GL
HYLWDUH OD GLVSHUVLRQH GL YDORUL LQVLWL QHO FRPSOHVVR D]LHQGDOH VFLQGHQGRQH OH VRUWL GD TXHOOH GHOOD VRFLHWj�
,O FRQWHVWR WHFQLFR H QRUPDWLYR QHO TXDOH DYYHQJRQR OH RSHUD]LRQL RJJHWWR GL UDIIURQWR q� RYYLDPHQWH� GHO
WXWWR GLIIHUHQWH� 'D XQ ODWR DEELDPR LQIDWWL XQD EDQFD HG XQ·LPSUHVD FRPPHUFLDOH H OD UHOD]LRQH GL FRQWUROOR
�LQ VHQVR QRQ VRFLHWDULR� GHOOD SULPD VXOOD VHFRQGD q GHWHUPLQDWD HVFOXVLYDPHQWH GDO FRQWUDWWR �ILQDQ]LDPHQ�
WR� IORDWLQJ FKDUJH� H GDO GLULWWR GHOOH JDUDQ]LH� GDOO·DOWUR GXH EDQFKH �RYYHUR XQD EDQFD HG XQ JUXSSR
GL DOWUL LQWHUPHGLDUL EDQFDUL� PD LO GLVFRUVR SRWUHEEH HVVHUH DOODUJDWR DOOH LPSUHVH ILQDQ]LDULH LQ JHQHUDOH�
H OH UHJROH GHO JLRFR ROWUH FKH GD VWUXPHQWL QHJR]LDOL UHJRODWL GDO GLULWWR FRPPHUFLDOH �OD FHVVLRQH LQ WXWWH
OH VXH SRVVLELOL YDULDQWL� VRQR VFDQGLWH GDL SRWHUL GHOOH DXWRULWj GL FRQWUROOR UHJRODWL GDO GLULWWR DPPLQLVWUDWLYR
H GDL VLVWHPL GL DVVLFXUD]LRQH GHL GHSRVLWL� Ë LQWHUHVVDQWH WXWWDYLD QRWDUH FKH VH q GDOO·HVHUFL]LR GL SRWHUL
DPPLQLVWUDWLYL FKH VFDWXULVFH LO SURYYHGLPHQWR �VLD GL O�F�D� FKH GL DXWRUL]]D]LRQH DOOD FHVVLRQH�� LO UXROR
JLRFDWR GDOO·RUJDQR GL FRQWUROOR QHOOD GHOLFDWD IDVH GHOOD ULFHUFD GHOO·D]LHQGD �R GHOOH D]LHQGH� VXEHQWUDQWL
VL DYYLFLQD PROWR D TXHOOR GL DUELWUR LPSDU]LDOH FKH DEELDPR YLVWR HVVHUH SURSULR GHOOD %DQFD G·,QJKLOWHUUD
QHOO·DPELWR GHO /RQGRQ $SSURDFK �VXO SXQWR FIU� %2&&8==,� /D FULVL GHOO·LPSUHVD EDQFDULD� 3URILOL HFRQR�
PLFL H JLXULGLFL� 0LODQR� ����� �� H 786,1, &277$)$9,� LYL� ��� V��� 1RQ VROR� LQ HQWUDPEH L FDVL� q
VHPSUH LO PHUFDWR FKH GHWHUPLQD LO VXFFHVVR GHOO·LQL]LDWLYD GL VDOYDWDJJLR DQFKH VH LQ XQ FDVR� WUDWWDQGRVL
GL LPSUHVH VRJJHWWH D FRQWUROOR� OH IRU]H GL FXL HVVR q HVSUHVVLRQH �D]LHQGH H VLVWHPL GL JDUDQ]LD� LQWHUDJLVFR�
QR FRQ O·HVHUFL]LR GHOO·DWWLYLWj GL YLJLODQ]D�

����� 3HU XQ ULGLPHQVLRQDPHQWR GHOOD SUREOHPDWLFD GHL FRVWL GHOO·DGPLQLVWUDWLRQ� FRQ O·LQGLFD]LRQH
GHOOH FLIUH PHGLH LQ UDSSRUWR DOOH GLPHQVLRQL GHOO·LPSUHVD� FIU� &� 0255,6� LQ &URVV�ERUGHU UHVFXHV DQG
DVVHW UHFRYHU\ �� SUREOHPV DQG VROXWLRQV� ,/3� ����� 9RO� ��� 1R� �� ��� VHFRQGR LO TXDOH O·LVWLWXWR� XWLOL]]DWR
TXDOH SRQWH YHUVR L &RUSRUDWH 9ROXQWDU\ $UUUDQJHPHQWV H JOL 6FKHPHV RI $UUDQJHPHQW q XQ RWWLPR PH]]R
GL ULVDQDPHQWR�

����� 8Q FDVR GHO JHQHUH q 'RZQVYLHZ 1RPLQHHV /WG Y )LUVW &LW\ &RUS� ������ $& ���� QHO TXDOH
XQ IORDWLQJ FKDUJH KROGHU FKH DYHYD QRPLQDWR XQ DGPLQLVWUDWLYH UHFHLYHU DO VROR VFRSR GL LPSHGLUH O·HVHFX�
]LRQH GL XQD GHEHQWXUH VXFFHVVLYD� LO FXL WLWRODUH HUD VWDWR SHUz SL� WHPSHVWLYR SURYYHGHQGR D QRPLQDUH
SULPD XQ SURSULR UHFHLYHU� IX FRQGDQQDWR DO ULVDUFLPHQWR GHO GDQQR�

����� 6HFW� �� GHOO·,QVROYHQF\ $FW ���� ULFRQRVFH LQ JHQHUDOH D TXDOVLDVL UHFHLYHU �R GL FKL OR DEELD
QRPLQDWR� OD SRVVLELOLWj GL FKLHGHUH LVWUX]LRQL DOOD &RUWH LQ UHOD]LRQH D VSHFLILFKH SUREOHPDWLFKH FRQQHVVH
FRQ O·HVHUFL]LR GHOOH SURSULH IXQ]LRQL� 6HFW� �� SUHYHGH LQYHFH FKH LO UHFHLYHU GHEED ULYROJHUVL DOOD &RUWH
TXDORUD LQWHQGD FRPSLHUH DWWL GL GLVSRVL]LRQH GHL EHQL VRJJHWWL D JDUDQ]LH� DYHQWL XQ JUDGR DQWHULRUH D TXHOOR
GHOOD IORDWLQJ FKDUJH LQ EDVH DOOD TXDOH HVVR q VWDWR QRPLQDWR� QHOOD SURVSHWWLYD GHO ORUR PLJOLRUH UHDOL]]R�
6HFW� �� ��� H ��� SUHYHGRQR FKH OD &RUWH� VROOHFLWDWD GDO UHFHLYHU� SRVVD GDUH LVWUX]LRQL LQ RUGLQH DOOH PRGDOLWj
GL VRWWRSRVL]LRQH GHO SURSULR UDSSRUWR DOO·DVVHPEOHD GHL FUHGLWRUL FKLURJUDIDUL�

����� &IU� ,QVROYHQF\ $FW ����� VHFW� �� ���� 3ULPD GHOO·LQWURGX]LRQH QHOO·RUGLQDPHQWR GL WDOH GLVSRVL�
]LRQH� LO IORDWLQJ FKDUJH KROGHU SRWHYD UHYRFDUH LO UHFHLYHU H QRPLQDUQH XQ DOWUR DO VXR SRVWR� TXDORUD FLz
IRVVH SUHYLVWR GDOOD GHEHQWXUH�



105

di tipo generale che riguardano tutti i creditori, dei quali la Corte è chiamata a farsi
carico (355).

Prima di procedere oltre nell’esame dei tratti salienti dell’istituto, sembra opportuno
esaminare alcune statistiche per apprezzare l’effettiva portata pratica dell’administrative
receivership. I dati che si riportano riguardano tutte le procedure di crisi (ampiamente
intese) applicabili alle società di capitali. Il confronto più interessante che essi consento-
no è, ai nostri fini, quello fra administrative receivership ed administration istituto questo
introdotto per la prima volta dall’Insolvency Act 1985-86. L’osservazione della Tabella
mostra come l’administration faccia registrare un trend decisamente ascendente, raddop-
piando quasi il numero dei provvedimenti dal 1992 al 1998 e passando dal 4,13% del
1992 al 32,06% del 1998 rispetto all’administrative receiverhip che rimane dunque anco-
ra molto più frequente.

Anno Receivership Administrator Administrations/
Receiverships %

Company
Voluntary

Compulsory
Liquidations

Creditors’
Voluntary

1992 4.333 179 4,131 76 9.734 14.691
1993 2.845 112 3,937 134 8.244 12.464
1994 2.040 159 7,794 264 6.597 10.131
1995 1.755 163 9,288 372 5.519 9.017
1996 1.389 210 15,119 459 508 8.381
1997 1.177 196 16,653 629 4.735 7.875
1998 1.054 338 32,068 470 5.216 7.987

Dati non aggiustati stagionalmente. Elaborazione su dati del Department of Trade and Industry (Statistics Directorate) e KPMG.

Il seguente grafico mostra invece il totale delle administrative receiverships negli
ultimi nove anni. Significativa è la parte ascendente della curva nel 1990 ed il picco
fra il 1991 ed il 1992 in corrispondenza della recessione che aveva colpito l’economia
britannica.

Total Receivership appointments from December 1989 to December 1998

Fonte: KPMG.

(355) GOODE, op ult. cit., p. 209.
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3. Relazione fra administrative receivership ed administration

Vanno ora esaminati i rapporti fra receiverhip ed administration che la legge confi-
gura come procedure fra di loro alternative, dato che l’ampiezza dei poteri conferiti ai
rispettivi organi e la differenza degli interessi a cui essere rispondono rende impossibile
una loro coesistenza (356).

Le disposizioni che disciplinano la materia sono sparse in alcuni paragrafi delle
sections 9/11 dell’Insolvency Act 1986. La regola generale è che la Corte non procede
ad emanare l’ordine diadministration qualora vi sia già unadministrative receiver inse-
diato, a meno che il soggetto che ha nominato quest’ultimo non vi consenta (357). Il
titolare di unafloating charge ha quindi, in pratica, un potere di veto nei confronti
dell’administration, il che in parte spiega il fatto che, come si è visto, quest’ultima proce-
dura sia meno frequente rispetto allareceivership. La regola del necessario consenso
del floating chargee per l’emanazione di un ordine diadministration subisce un’eccezio-
ne nel caso in cui lafloating charge in base alla quale è stato (o potrebbe essere) nominato
l’ administrative receiver possa essere annullata ai sensi delle sect. 238/240 (transactions
at undervalue epreferences), 245 (avoidance of a floating charge) 242 (gratuitous alie-
nations) o 243 (unfair preferences) (358).

Le istanze per l’emanazione di un ordine diadministration, una volta depositate
presso la Corte, devono essere comunicate quanto prima ai soggetti che hanno nominato
unadministrative receiver o che avrebbero il diritto di farlo, mentre una copia dell’istan-
za stessa e dei documenti ad essa allegati devono essere loro consegnate almeno 5 giorni
liberi prima dell’udienza fissata per discutere dell’istanza (359). Se come si è visto, il
titolare di unafloating charge che abbia già provveduto alla nomina di unadministrative
receiver può bloccare l’ordine diadministration, quello che ancora non lo abbia fatto
può senz’altro procedere a tale nomina, nonostante sia stata presentata l’istanza diadmi-
nistration. Ciò costituisce un’eccezione espressa alla regola che vieta, pendente l’istanza
per l’ordine diadministration, di adottare una delibera di liquidazione o di eseguire la
propria garanzia senza il consenso della Corte (360). Il mancato rispetto di tali norme
processuali non comporta tuttavia il vizio dell’ordine diadministration emanato senza
che l’istanza sia stata debitamente comunicata alfloating charge holder.

Quindi, in sintesi, a parte l’eccezione (raramente ricorrente in pratica) legata alla
possibilità dell’annullamento dellafloating charge, il titolare di quest’ultima (di solito,

����� &RVD FKH QRQ DYYLHQH LQYHFH FRQ OD OLTXLGD]LRQH OD TXDOH� FRPH VL YHGUj LQ VHJXLWR� SXz DIILDQ�
FDUVL DOOD UHFHLYHUVKLS�

����� &IU� VHFW� � ����
����� &IU� VHFW� � ��� �E��
����� &IU�� ULVSHWWLYDPHQWH� ,QVROYHQF\ $FW ���� VHFW� � ��� �D� H ,QVROYHQF\ 5XOHV ���� �6, ����������

UU� ���� ���� $O ILQH GL DFFHUWDUH O·HVLVWHQ]D GL HYHQWXDOL IORDWLQJ FKDUJHV� VDUj TXLQGL QHFHVVDULR SURFHGHUH
DG XQD YLVXUD SUHVVR OD &RPSDQLHV +RXVH R OD VRFLHWj VWHVVD� 1HO FDVR DVVDL IUHTXHQWH FKH LO IORDWLQJ FKDUJHH
VLD XQD EDQFD� WDOL FRPXQLFD]LRQL DQGUDQQR HIIHWWXDWH DOO·DJHQ]LD RYH OD VRFLHWj KD LO SURSULR FRQWR RYYHUR
SUHVVR OD VHGH VRFLDOH� FIU� ,QVROYHQF\ 5XOHV ���� UU� ��� ��$�� ,O WHUPLQH SXz HVVHUH DEEUHYLDWR GDOOD &RUWH
PD GHYH FRPXQTXH FRQVHQWLUH DO FKDUJHH GL FRQVLGHUDUH LQ PRGR DGHJXDWR VH HVHUFLWDUH LO SURSULR SRWHUH
GL QRPLQD GHOO·DGPLQVLWUDWLYH UHFHLYH�U SULPD FKH HVVR VLD VRVSHVR GDOO·HPDQD]LRQH GHOO·RUGLQH GL DGPLQL�
VWDWLRQ� 5H $ &RPSDQ\ 1R� ����� RI ���� ������ � %&& ����

����� &IU� VHFW� �� ��� ��� ����
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come si è detto, una banca) è sostanzialmente posto incondizione di scegliere fra admini-
strative receivership ed administration (361).

L’emanazione dell’ordine diadministration comporta la decadenza automatica dalla
carica dell’administrative receiver la cui nomina non sarà più possibile sino a che l’ordi-
ne stesso rimane in vigore. Essa ha altresì l’effetto di comportare il rigetto di eventuali
istanze di liquidazione, l’impossibilità di adottare la relativa delibera, di eseguire la ga-
ranzia o di intraprendere qualsiasi altra forma di esecuzione (362).

����� 3HU XQ·DSSURIRQGLWD DQDOLVL GHOOH GLIIHUHQ]H IUD OH GXH SURFHGXUH H GHL PRWLYL FKH SRVVRQR SRUWDUH
DOOD VFHOWD GHOO·XQD R GHOO·DOWUD FIU� +� $1'(5621� 5HFHLYHUV FRPSDUHG ZLWK DGPLQLVWUDWRU� ,/3� �����
9RO� ��� 1R� �� � H 1R� �� ���

����� &IU� VHFW� ���
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4. I requisiti formali e sostanziali della nomina del receiver

Alla nomina di un administrative receiver può dunque procedersi solo in base ad
unafloating charge (363). Tale nomina, contrariamente a quanto avviene per ireceivers
nominati in base afixed charges, può avvenire esclusivamente nell’ambito degliInsol-
vency Practitioners. Si è già avuto modo di accennare all’esistenza, in Inghilterra, di
questa autonoma figura professionale cui è riservata per legge la gestione delle procedure
di crisi e la cui esperienza, responsabilità ed indipendenza (anche nei confronti delfloa-
ting charge holder che lo ha nominato) costituiscono fattori determinanti dell’efficienza
con la quale tali procedure vengono di solito gestite.

L’ Insolvency Act 1986 dedica agliInsolvency Practitioner ed alla loro qualificazio-
ne la parte XIII (sect. 388/399). La materia è inoltre disciplinata, a livello regolamentare,
dall’Insolvency Practitioners (Recognized Professional Bodies) Order1986 (SI
1986/1764), che riconosce quali sono le associazioni professionali (professional bodies)
la cui appartenenza dà titolo alla nomina ai sensi di sect. 391 dell’Insolvency Act 1986
(364) e dalleInsolvency Regulations 1986 (SI 1986/1994), le quali dettano le norme
di comportamento nelle varie procedure ed i parametri per fissare la retribuzione di questi
professionisti (365).

L’abilitazione ad operare comeInsolvency Practitioner può essere concessa: da una
delle associazioni professionali testé menzionate; dal Segretario di Stato; da un’autorità
all’uopo desigata da parte dello stesso Segretario di Stato (366).

Le funzioni diInsolvency Practitioners possono essere svolte solo da persone fisiche
(367) che non siano state dichiarate fallite o sottoposte al sequestro dei beni, salvi gli
effetti della riabilitazione, che siano state oggetto di undisqualification order ai sensi
del Company Directors Disqualification Act 1986 o debbano considerarsi pazienti ai
sensi delMental Health Act 1983.

����� /D SUHVHQWD WUDWWD]LRQH QRQ ULJXDUGD� VH QRQ SHU EHUYL ULIHULPHQWL H UDIIURQWL� L UHFHLYHUV QRPLQDWL
GDOOD &RUWH RG LQ EDVH DOOD /DZ RI 3URSHUW\ $FW �����

����� /H TXDOL VRQR� 7KH &KDUWHUHG $VVRFLDFLRQ RI &HUWLILHG $FFRXQWDQWV� 7KH ,QVROYHQF\ 3UDFWLWLR�
QHUV $VVRFLDFLRQ� 7KH ,QVWLWXWH RI &KDUWHUHG $FFRXQWDQWV LQ (QJODQG DQG :DOHV� 7KH ,QVWLWXWH RI &KDUWHUHG
$FFRXQWDQWV LQ ,UHODQG� 7KH ,QVWLWXWH RI &KDUWHUHG $FFRXQWDQWV LQ 6FROWODQG� 7KH /DZ 6RFLHW\� 7KH /DZ
6RFLHW\ RI 6FRWODQG� 7DOL SURIHVVLRQDO ERGLHV� DL VHQVL GL VHFW� ��� ��� GHOO·,QVROYHQF\ $FW ����� VRQR UHVSRQ�
VDELOL GHOO·RQRUDELOLWj H GHOOD SURIHVVLRQDOLWj GHL SURSUL PHPEUL�

����� 3HU OD VLQWHVL GL XQ &RQVXOWDWLYH 'RFXPHQW UHODWLYR DG XQ SURJHWWR GL ULIRUPD GHOOD SURIHVVLRQH
�FKH DIIURQWDYD IUD O·DOWUR OD SUREOHPDWLFD GHOOD VRWWRSRVL]LRQH GHOOD SURIHVVLRQH DO FRQWUROOR GD SDUWH GL
XQ DXWRULWj LQGLSHQGHQWH� OD FXL OHWWXUD q DVVDL XWLOH DQFKH SHU FRPSUHQGHUQH O·DWWXDOH DVVHWWR� FUI� ,/3�
9RO� ��� 1R� �� ���� H +� $1'(5621� $Q LQVROYHQF\ SURIHVVLRQ" &RPPHQWV RQ WKH FRQVXOWDWLRQ GRFXPHQW�
LYL� 9RO� ��� 1R�� � ����� ����

����� &IU� ,QVROYHQF\ $FW ���� VHFW� ��������
����� &IU� ,QVROYHQF\ $FW ���� VHFW� ���� ,O GLYLHWR GL XQD VRFLHWj �DQFKH SURIHVVLRQDOH� GL DVVXPHUH
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L’esercizio abusivo della professione è penalmente sanzionato (cfr. sect. 389)
ma la nomina di un individuo privo dei necessari requisiti non vizia gli atti da esso com-
piuti (368).

I presupposti in base ai quali si può procedere alla nomina di unadministrative
receiver non sono stabiliti dalla legge ma devono essere previsti nelladebenture. Di
essi si è parlato quando si è esaminata la cristallizzazione (369). Si ritiene che non esista
un potere implicito di procedere alla nomina delreceiver basato esclusivamente sul fatto
che la garanzia è in pericolo (370). Tale eventualità dovrà pertanto formare, se del caso,
oggetto di un’apposita previsione contrattuale ovvero essere posta alla base di un’istanza
per la nomina di unreceiver da parte della Corte ai sensi della sect. 37 (1) delSupreme
Court Act 1981.

Uno dei presupposti più frequentemente ricorrenti per la nomina di unadministrati-
ve receiver è l’inadempimento della richiesta di pagamento di un debito scaduto, rispetto
al quale la giurisprudenza ha avuto modo di elaborare una serie di regole che si passeran-
no ora in sintetica rassegna.

E’ stato innanzitutto stabilito che, tranne in casi particolari in cui è richiesta la coope-
razione del creditore per stabilire l’importo esatto della prestazione, l’indicazione di
quest’ultimo non sia necessaria ed è quindi irrilevante, ai fini della validità della doman-
da, il fatto che sia erroneamente indicato un importo inferiore o maggiore, atteso che
in nessun caso ciò pregiudica l’interesse del debitore od influisce sull’effettivo contenuto
della prestazione (371). E’ invece, ovviamente, nulla la domanda qualora l’importo ri-
chiesto non sia affatto dovuto e sia stato richiesto per errore (372). In tal caso tuttavia,
qualora la nomina sia avvenuta su richiesta degli stessi amministratori della società
debitrice, l’administrative receiver non può essere considerato autore di uno spoglio
(trespasser) sino a che la società non gli richieda di dimettersi in seguito alla scoperta
dell’errore (373).

Per quanto riguarda il termine necessario per adempiere, la giurisprudenza inglese
appare orientata in senso piuttosto favorevole al creditore, ritenendo che, qualora lade-
benture non preveda diversamente, debba essere concesso il tempo necessario ad appron-
tare i necessari strumenti di pagamento (che potrà quindi variare a seconda che la richie-
sta venga fatta o meno durante l’orario di apertura degli sportelli bancari) ma che, se
il debito è scaduto, il debitore non possa vantare un diritto ad un periodo maggiore al
fine di procurasi la disponibilità finanziaria mancante e che, quando sia chiaro che il
debitore non è in condizioni di adempiere, l’eventuale brevità del termine è del tutto
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irrilevante (374). Differente e più favorevole al debitore è invece l’orientamento legisla-
tivo o giurisprudenziale di altri importanti paesi delCommonwealth, quali il Canada
(375) e l’Australia (376).

La prassi conosce addirittura delle nomine anticipate delreceiver, sospensivamente
condizionate all’inadempimento di una successiva richiesta di pagamento, che vengono
ritenute legittime (377) in quanto rispondenti all’esigenza di consentire l’immediato inse-
diamento delreceiver stesso subito dopo la domanda, al fine di preservare il patrimonio
sociale e ridurre il rischio di dispersione dei relativi cespiti.

Si è già accennato al fatto che, secondo sect. 232 dell’Insolvency Act 1986, gli atti
compiuti dall’administrative receiver sono validi nonostante qualsiasi difetto della nomi-
na o la mancanza della prescritta qualifica. Va ora rammentato come tale disposizione
copra solo i vizi di forma e di procedura e non comporti la validità degli atti compiuti
da unreceiver privo di poteri a causa della nullità delladebenture, della totale mancanza
di nomina o del fatto che quest’ultima sia intervenuta prima del verificarsi dei presuppo-
sti contrattuali (378). Né sarebbe possibile ritenere il vizio originario sanatoex tunc dal
successivo verificarsi dei presupposti ovvero procedere ad una seconda valida nomina
prima che ilfloating charge holder abbia restituito l’azienda alla società debitrice (379).
In ipotesi di simili gravi vizi di sostanza, si ritiene che ilreceiver sia responsabile nei
confronti della società per spoglio ed usurpazione o quale titolare di unconstructive
trust (380).

La società debitrice può tuttavia ratificare una nomina viziata o vedersi preclusa
la denuncia dei vizi se, pure avendoli conosciuti, ha continuato ad operare con ilreceiver.
In mancanza di simili eventi sananti, non si ritiene tuttavia che ilreceiver possa essere
considerato un mandatario delchargee al quale non potranno quindi essere imputati i
suoi atti (381). A questa situazione di potenziale incertezza la prassi pone rimedio utiliz-
zando sect. 34 dell’Insolvency Act 1986, che consente alla Corte di ordinare, alchargee
che abbia proceduto alla nomina di unreceiver in base ad un contratto affetto da vizi
di sostanza, di tenere indenne quest’ultimo da ogni responsabilità derivante dall’invalidi-
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tà della nomina. GliInsolvency Practitioners sogliono infatti richiedereai floating char-
ge holders tali manleve prima di accettare la nomina.

La legge stabilisce chiaramente che la nomina non è efficace se non viene accettata
entro il giorno lavorativo successivo a quello in cui è stato ricevuto l’atto di nomina
ma, qualora essa sia accettata, gli effetti decorrono dal giorno di ricevimento dell’atto
stesso (382). Qualora vengano nominate più persone, la nomina congiunta ha effetto
solo dopo l’accettazione da parte di tutte. Per l’accettazione non è prevista una forma
particolare e si ritiene quindi che possa essere anche orale o per fatti concludenti ma,
in tali casi, essa deve essere confermata per iscritto entro sette giorni. Nella conferma
dovranno essere specificate la data e l’ora di ricezione dell’atto di nomina e dell’accetta-
zione. L’accettazione e la conferma possono essere date anche tramite una persona
all’uopo delegata. Si ritiene che il mancato rispetto delle formalità di conferma dell’ac-
cettazione non comporti alcun vizio della nomina (383).

Subito dopo la nomina, l’administrative receiver deve procedere a dare la relativa
notizia alla società e alla pubblicazione della stessa nei modi prescritti (Gazzetta ufficiale
ed un quotidiano a scelta), mentre nei 28 giorni successivi deve darne comunicazione
a tutti i creditori di cui gli siano noti gli indirizzi (384).
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5. Effetti della nomina. Poteri, obblighi e responsabilità del receiver. Rapporti fra
administrative receivership e liquidation

Come si è visto, la nomina dell’administrative receiver comporta la cristallizzazione
della floating charge, se ciò non è già avvenuto a causa di altri eventi. L’effetto più
importante della nomina è tuttavia la sospensione del potere degli amministratori di gesti-
re l’azienda ed i beni oggetto della garanzia stessa per la durata dellareceivership. Tale
importante conseguenza, di origine contrattuale e giurisprudenziale (385), trova ormai
un riconoscimento indiretto nella legge tramite la previsione di un elenco di poteri assai
ampi, automaticamente riconosciuti all’adminstrative receiver, sui quali ci si soffermerà
fra breve.

Gli amministratori continuano ad esercitare i loro poteri sui beni eventualmente
esclusi dalla garanzia (o che l’administrative receiver decida di abbandonare e non cura-
re) ovvero nelle limitate materie che non interferiscono con le attribuzioni delreceiver
stesso (386). Sembrerebbe inoltre che essi non perdano il potere di opporsi all’istanza
di liquidazione (387) anche se la legge riconosce ormai alreceiver sia il potere di presen-
tare una simile istanza che di opporvisi (388).

Una situazione abbastanza difficile e quasi paradossale si presenta nel caso in cui
gli amministratori intendano citare ilfloating charge holder in giudizio per danni soste-
nendo, ad esempio, che egli abbia agito in mala fede. Si crea infatti un circolo vizioso
poiché la società è ormai rappresentata dall’administrative receiver, il quale dovrebbe
decidere se agire o meno contro chi lo ha nominato. Non solo, ilchargee vedrebbe il dena-
ro compreso nella propria garanzia utilizzato per agire contro di lui ed, anche qualora
resistesse vittoriosamente in giudizio recuperando le spese legali, di fatto sottrarrebbe
quest’ultime alla garanzia stessa. In un primo caso i giudici, riconoscendo che la situazio-
ne era fonte di un potenziale stallo ma che non si poteva negare agli amministratori di
agire in caso di inerzia delreceiver, ammisero l’azione basandosi sul fatto che la società
stessa aveva costituito idonea garanzia per le spese legali tramite fonti non comprese nella
floating charge, di modo che non si poneva un problema di pregiudicare quest’ultima
(389). In una seconda fattispecie in cui una simile garanzia non era stata inizialmente data,
gli attori la offersero in seguito per evitare che l’istanza fosse rigettata, ma quest’ultima
fu poi respinta in base ad altri motivi (390). La più attenta dottrina sostiene quindi, rifacen-
dosi al primo dei due precedenti, che qualora l’azione non comporti un pregiudizio per
la garanzia ed ilreceiver - che potrebbe chiedere istruzioni alla Corteex sect. 35 dell’Insol-
vency Act 1986 per superare il proprio conflitto di interesse - resti invece inerte, l’azione
degli amministratori contro ilfloating charge holder vada comunque ammessa (391).
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Si ritiene comunemente che i poteri del receiver derivino, direttamente od indiretta-
mente, dalla società debitrice giacché ilfloating charge holder, nel nominare ilreceiver,
agisce in qualità di mandatario delchargor stesso (392). La fonte dei poteri delreceiver
è quindi prettamente contrattuale (ladebenture) e non legale. Il fatto che tali poteri siano
ormai elencati inSchedule 1 dell’Insolvency Act 1986 non muta tale conclusione, giacché
tale elenco ha il solo scopo di facilitare la redazione dei contratti rendendo superfluo
procedere a riprodurre dettagliatamente in essi i singoli poteri delreceiver. Sect. 42 (1)
è infatti molto chiara nello stabilire che i poteri conferiti alreceiver per effetto della
nomina si presumono comprendere quelli figuranti inSchedule 1, qualora ladebenture
non disponga altrimenti (393). Indirettamente sono quindi gli stessi amministratori della
società che, sottoscrivendo ladebenture, autorizzano ilchargee, verificandosi i presup-
posti contrattualmente stabiliti, a nominare ilreceiver anche se ciò può comportare una
sospensione dei loro poteri.

Va innanzitutto notato come l’elenco contenuto inSched. 1 stesso non sia tassativo,
come si evince anche dal punto n. 23, secondo il quale ilreceiver ha il potere di compiere
tutti gli atti connessi con l’esercizio dei poteri precedentemente menzionati. Si ritiene
quindi che ladebenture possa contenere anche poteri diversi e più ampi rispetto a quelli
che figurano inSched. 1. Uno sguardo alla lista in 23 punti contenuta inSched. 1 è tuttavia
sufficiente per rendersi conto che questa sarà un’eventualità abbastanza rara, attesa l’am-
piezza dei poteri in essa contemplati. Essi infatti comprendono sia l’ordinaria che la
straordinaria amministrazione, abbracciando qualsiasi aspetto della gestione aziendale.

E così, per fare solo qualche esempio, ilreceiver potrà non solo prendere possesso
dei beni sociali e compiere qualsiasi atto di disposizione (cfr. punti 1 e 2 ) ma anche
continuare l’esercizio dell’impresa ed incidere sull’articolazione dell’azienda (cfr. punti
14 e 15). Ed è proprio l’ampiezza dei poteri riconosciuti alreceiver ad aver reso possibile,
con ristrutturazioni più o meno profonde del complesso aziendale, l’utilizzo dell’istituto
in funzione di risanamento.

La dottrina è solita distinguere fra poteri reali (in rem) e personali (in personam)
del receiver (394). I primi sono relativi ai beni compresi nellafloating charge e sono
esercitati in nome delchargee: essi comprendono il potere di prendere possesso, utilizza-
re ed alienare i beni facenti parte della garanzia. I secondi spettano alreceiver nella
sua posizione di mandatario della società e gli consentono di impegnare la società stessa
in nuovi contratti (395). Essi comprendono quindi il potere di assumere e licenziare per-
sonale, di avvalersi di consulenti, di prendere in prestito denaro e così via. La distinzione
non ha rilevanza pratica, sino a che continua l’administrative receivership, dato che,
nell’esercizio dell’azienda sociale, i poteri appartenenti alle due categorie sono destinati
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inevitabilmente a fondersi. Essa assume tuttavia notevole rilievo qualora sopravvenga
la liquidazione la quale, come si vedrà meglio fra breve, recide il potere di rappresentanza
che lega ilreceiver alla società (396), facendo venir meno i suoi poteri di natura pretta-
mente personale, ma non pregiudica l’esecuzione della garanzia e, quindi, l’esercizio
da parte delreceiver stesso dei poteri di tipo reale.

Per ciò che concerne doveri e responsabilità delreceiver, si è già visto come egli
abbia un obbligo contrattuale primario nei confronti delchargee che lo ha nominato,
uno di tipo secondario nei confronti della società (della quale non deve danneggiare
l’azienda) ed un obbligo di tipo legale nei confronti dei creditori privilegiati o garantiti
che hanno una priorità rispetto alchargee stesso.

Gli obblighi delreceiver nei confronti della società sono limitati; essi si sostanziano
in un dovere generale di agire in buona fede ed in quello di ottenere il miglior prezzo
possibile nella vendita dei beni compresi nella garanzia. In un caso la giurisprudenza
ha ritenuto che ilreceiver non sia gravato da un obbligo di diligenza nei confronti della
società che possa formare la base di un’azione risarcitoria per colpa, dato che ciò sarebbe
stato incompatibile con il suo obbligo di agire nell’interesse delchargee (397).

L’ administrative receiver è personalmente responsabile di ogni contratto che egli
stipula in qualità di mandatario con rappresentanza della società anche se il negozio
stesso produce effetti in capo a quest’ultima ed, a fronte di tale responsabilità, ha diritto
ad un’indennità a valere sui beni della società stessa (398). Tale indennità viene ricono-
sciuta alreceiver in prededuzione, con priorità rispetto agli stessi diritti delchargee e
dei creditori privilegiati (399). Essa spetta dunque a prescindere dal fatto che sia o meno
prevista nelladebenture (400).

Si è già visto come la liquidazione ponga fine allostatus del receiver di rappresen-
tante della società (funzione nella quale subentra il liquidatore) e, quindi, ai suoi poteri
di tipo personale di impegnare la società stessa stipulando nuovi contratti. La liquidazio-
ne non comporta però la fine dellareceivership poiché il receiver rimane in carica e
continua ad esercitare tutti i poteri di tipo reale necessari alla soddisfazione dell’interesse
delchargee (401). Sino a che dura lareceivership, il liquidatore non può pertanto prende-
re possesso dei beni aziendali limitandosi rappresentare la società. Il tale qualità egli
può tuttavia esigere nei confronti delreceiver l’esecuzione dei suoi obblighi nei confronti
della società ed esercitare contro di esso l’azione di responsabilità.

����� &IU� ,QVROYHQF\ $FW ����� VHFW� �� ��� �D��

����� 'RZQVYLHZ 1RPLQHHV /WG Y )LUVW &LW\ &RUS� ������ $& ���� FLW� 3HU SUHFHGHQWL LQ PDWHULD FIU�
&XFNPHUH %ULFN &R /WG Y 0XWXDO )LQDQFH /WG ������ &K ��� �SL� LQFOLQH D FRQILJXUDUH XQ REEOLJR GL
GLOLJHQ]D VSHFLILFR GHO UHFHLYHU QHL FRQIURQWL GHOOD VRFLHWj�� &KLQD DQG 6RXWK 6HD %DQN /WG Y 7DQ 6RRQ
*LQ ������ � $& ���� 3DUNHU��7ZHHGDOH Y 'XQEDU %DQN SOF ������ &K ��� 3HU XQD FULWLFD D WDOH SRVL]LRQH
GHOOD JLXULVSUXGHQ]D FIU� /,*+70$1 	 0266� 7KH /DZ RI 5HFHLYHUV RI &RPSDQLHV� FLW�� SDUU� ���� H
*22'(� RS� XOW� FLW�� ��� V� LO TXDOH LQGLFD DOWUL SDHVL GHO &RPPRQZHDOWK �1XRYD =HODQGD� &DQDGD� QHL
TXDOL OD OHJJH VWHVVD UHJROD JOL REEOLJKL H OH UHVSRQVDELOLWj GHO UHFHLYHU WHQHQGR LQ FRQWR DQFKH JOL LQWHUHVVL
GHOOD VRFLHWj GHELWULFH�

����� ,QVROYHQF\ $FW ����� VHFW� �� ��� �E�� �F��
����� *O\QFRUUZJ &ROOLHU\ &R /WG ������ &K ����
����� 3HU XQ HVHPSLR GL FODXVROD UHODWLYD DOO·LQGHQQLWj GHO UHFHLYHU� FIU� SDU� ���� GHO PRGHOOR GL GHEHQ�

WXUH ULSRUWDWR LQ $SSHQGLFH� FKH HVFOXGH LO GLULWWR DOO·LQGHQQLWj SHU TXHOOH VSHVH FKH LO UHFHLYHU DEELD VRVWHQX�
WR SHU FROSD JUDYH R LQDGHPSLPHQWR YRORQWDULR�

����� 3HU XQD FKLDUD DIIHUPD]LRQH GL WDOH SULQFLSLR� FIU� LQ JLXULVSUXGHQ]D� 6RZPDQ Y 'DYLG 6DPXHO
7UXVW /WG ������ $OO (5 ����



115

6. Garanzie a fronte delle insolvenze di mercato: le market charges

Una volta illustrati i tratti fondamentali della floating charge ed il funziona-
mento e lo scopo dell’administrative receivership, si può passare a dare breve-
mente conto di comefloating e fixed charges siano state utilizzate nell’ambito
della disciplina speciale delle insolvenze di mercato. Tale impiego testimonia
infatti della vitalità di questi tipi di garanzie nel sistema inglese.

Il Financial Services Act 1986 e le norme emanate in base ad esso hanno avuto
come scopo principale la protezione degli investitori. Tale riforma ha tuttavia evidenziato
l’esigenza di definire alcuni problemi legati all’insolvenza dei partecipanti ai mercati,
allo scopo di salvaguardare l’integrità dei mercati stessi. Le norme inserite nella parte
VII del Companies Act 1989 (sects. 154/191 e Sched. 22) e leFinancial Markets and
Insolvency Regulations 1996 (SI 1996/1469) rispondono a tale esigenza prevedendo nor-
me in materia di:
- inadempimento, insolvenza o liquidazione di una parte in una transazione di mercato

(sects. 155/172);
- efficacia ed esecuzione di alcunecharges date per garantire le obbligazioni nascenti

dalle transazioni di mercato, le c.d.market charges (sects. 173/176);
- situazioni giuridiche relative ad alcuni beni utilizzati come margini di garanzia in

relazione a tali transazioni o soggetti a dettecharges (sects. 177/181).

Pur non essendo questa la sede per una disamina approfondita della regolamentazio-
ne inglese sulle insolvenze di mercato, che meriterebbe una trattazione a sé, si ritiene
utile accennare brevemente alla definizione ed al ruolo dellemarket charges, evidenzian-
done le differenze di disciplina rispetto al modulo generale (402).

La parte VII delCompanies Act 1989 si applica solo ad alcuni contratti connessi
con un mercato od un sistema di compensazione regolamentati che sono definitimarket
contracts (403). In relazione ad un mercato organizzato tali contratti sono:

a) quelli stipulati da un membro del mercato (ovvero da un non membro designato sog-
getto alle regole sull’insolvenza di mercato) ed effettuati sul mercato ovvero per i
quali si applicano le regole del mercato;

b) quelli soggetti alle regole del mercato ed effettuati dal mercato stesso per lo scopo od
in connessione con i servizi di compensazione.

In relazione ad un servizio di compensazione regolamentato la parte VII si applica ai
contratti soggetti alle regole di tale servizio e stipulati dal servizio di compensazione stesso
per lo scopo od in connessione con la compensazione per uno dei mercati regolamentati.

Sects. 173/180 del Companies Act 1989 derogano alla legge generale in materia
di insolvenza relativamente alle market charges ed alla market property.Sects. 173/176,
in particolare, disciplinano le market charges cercando di istituire per esse una protezione
speciale che ne consenta l’esecuzione anche in deroga ad alcune disposizioni di applica-
zione generale in materia di insolvenza.

����� /H GLVSRVL]LRQL VXOOH LQVROYHQ]H GL PHUFDWR FRQWHQXWH QHOOD SDUWH 9,, GHO &RPSDQLHV $FW ����
H QHOOH QRUPH UHJRODPHQWDUL HPDQDWH LQ EDVH DG HVVH� QRQ ULVXOWDQR HVVHUH VWDWH RJJHWWR GL XQ SDUWLFRODUH
DSSURIRQGLPHQWR PRQRJUDILFR LQ ,QJKLOWHUUD� 7DOL DUJRPHQWL YHQJRQR WXWWDYLD WUDWWDWL GD WXWWH OH RSHUH LQ
PDWHULD GL &RPSDQLHV $FW ����� IUD OH TXDOL� &� 6:,1621� $ *XLGH WR WKH &RPSDQLHV $FW ����� /RQGRQ
����� 7ROOH\ &RPSDQ\ /DZ� XOW� HG�� SDUU� ���� VV�

����� &IU� VHFW� ��� ����
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Ai sensi di sect. 173 del Companies Act 1989, una market charge è quellacharge,
fixed o floating, che presenti, alternativamente, una delle seguenti caratteristiche:

- essere rilasciata a favore di un mercato allo scopo di garantire debiti od obbligazioni
nascenti dalla definizione dei contratti del mercato (in caso essa sia data a favore del
mercato regolamentato stesso) o dalla necessità di assicurare l’esecuzione dei con-
tratti stessi (nel caso essa sia data a favore di un sistema di compensazione);

- essere data in favore della Borsa valori allo scopo di garantire debiti od obbligazioni
connessi a certificati a breve termine (404);

- essere data in favore di una persona che acconsente ad effettuare pagamenti in con-
nessione con il trasferimento e l’assegnazione di titoli scambiati con un sistema com-
piuterizzato organizzato dallaBank of England e dalloStock Exchange (405) per ga-
rantire debiti ed obbligazioni del beneficiario del trasferimento o dell’assegnazione.

Reg. 3 ss. delleFinancial Markets and Insolvency Regulations 1996 (SI 1996/1469)
specificano poi, in dettaglio, entro quali limiti unacharge emessa a favore delloStock
Exchange, di un altro mercato regolamentato o di un sistema di compensazione ricono-
sciuto possa essere considerata unamarket charge.

Sect. 175del Companies Act 1989 introduce una serie di deroghe all’Insolvency
Act 1986 per quanto riguarda lemarket charges. Esse, in estrema sintesi, sono:

a) inapplicabilità delle sects. 10 (1) (b) e 11 (3) (c) che prevedono l’impossibilità di
eseguire la garanzia dopo la presentazione di un’istanza di administration. Le market
charges potranno pertanto essere eseguite anche nelle more della decisione su di
un’istanza di administration. Tuttavia, qualora una market charge debba essere ese-
guita dopo che sia stato emesso un ordine di administration ed esista un’altra charge
sugli stessi beni con grado anteriore od uguale alla market charge, la Corte, su istanza
dell’interessato, può ordinare che siano adottate le cautele opportune affinché l’ese-
cuzione della market charge non pregiudichi gli interessi dell’altro chargee;

b) inapplicabilità delle sects. 15 (1) e (2) che consentono all’administrator di disporre
dei beni soggetti a garanzia; tale potere non si estende quindi ai beni oggetto di market
charges;

c) inapplicabilità delle sects. 43 e 61 sui poteri dell’administrative receiver di disporre
dei beni soggetti a garanzia che, pertanto, non si applicheranno ai cespiti oggetto di
market charges;

d) inapplicabilità agli atti di disposizione dei beni soggetti ad una market charge delle
sects. 127 e 284 che prevedono la nullità degli atti disposizione compiuti dopo l’aper-
tura della liquidazione o del fallimento individuale (406).

����� *OL VKRUW WHUP FHUWLILFDWHV VRQR TXHJOL VWUXPHQWL HPHVVL GDOOR 6WRFN ([FKDQJH DO ILQH GL HIIHWWXD�
UH LO WUDVIHULPHQWR GHL YDORUL LQ HVVL GHVFULWWL DJOL RUGLQDWDUL R DL ORUR JLUDWDUL H FRPSRUWDQWL O·REEOLJR GL
HIIHWWXDUH XQ SDJDPHQWR LQ FRQWDQWL QHO FDVR FKH O·REEOLJR GL HIIHWWXDUH LO WUDVIHULPHQWR QRQ SRVVD HVVHUH
DGHPSLXWR LQ WXWWR RG LQ SDUWH�

����� 6L WUDWWD GHL WLWROL FRPSUHVL LQ 6FKHGXOH � GHO 6WRFN 7UDQVIHU $FW �����
����� 7XWWDYLD VH XQD SHUVRQD� FKH QRQ VLD LO EHQHILFLDULR GL XQD PDUNHW FKDUJH� SDUWH GL XQR GL WDOL

DWWL GL GLVSRVL]LRQH DYHYD DYXWR FRQRVFHQ]D GHOOD SUHVHQWD]LRQH GHOO·LVWDQ]D GL OLTXLGD]LRQH R GL IDOOLPHQWR�
JOL RUJDQL GL WDOL SURFHGXUH SRVVRQR UHFXSHUDUH QHL VXRL FRQIURQWL LO FRQWURYDORUH GHOO·DWWR GL GLVSRVL]LRQH
VWHVVR�
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CAPITOLO IV

Le problematiche di diritto internazionale privato

1. La diffusione della floating charge e degli altri tipi di garanzie generali
sui beni dell’impresa nei vari ordinamenti - 2. Il riconoscimento all’este-
ro dellafloating charge e dei poteri dell’administrative receiver
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1. La diffusione della floating charge e degli altri tipi di garanzie generali sui beni
dell’impresa nei vari ordinamenti

In chiusura di questo lavoro sulla floating charge e l’administrative receivership
sembra opportuno trattare brevemente le problematiche del riconoscimento all’estero
di questi istituti. Ciò risponde non solo ad un interesse pratico, dato che gli accentuati
processi di internazionalizzazione dell’attività bancaria e di suo svolgimento in regime
di libera prestazione rendono attuale il quesito dell’esportabilità di tali strumenti giuridici
tipici dell’ordinamento inglese, ma anche più generale. L’applicabilità dellafloating
charge e dell’administrative receivership all’estero può essere infatti un “test” significa-
tivo di come il diritto delle garanzie e delle procedure concorsuali - che di solito gli
Stati nazionali tendono ad affermare gelosamente tanto da rendere difficili, anche in
ambito comunitario, tentativi di armonizzazione (407) - risponda alle sollecitazioni poste
dalla globalizzazione.

Innanzitutto, sembra utile conoscere in quanti e quali Paesi sia presente lafloating
charge di tipo inglese od un’analoga garanzia generale di tipo non possessorio sui beni
dell’impresa. Un approfondito studio di diritto comparato sulle garanzie ha diviso gli
ordinamenti in sei gruppi a seconda del tipo di ampiezza da essi riconosciuto alle garanzie
generali sui beni dell’impresa (408).

1) Al primo gruppo appartengono i Paesi che ammettono la floating charge universale
registrata di tipo inglese (409).

Un discorso a parte va fatto per gli Stati Uniti nei quali (ad eccezione della Louisia-
na) è ormai possibile creare una garanzia di tipo generale e non possessorio che deve
osservare i requisiti di forma imposti dall’art. 9 dell’UCC. Numerosi sono, tuttavia, i
suoi tratti distintivi rispetto allafloating charge, fra i qauli si possono annoverare:
a) la non subordinazione della garanzia rispetto ai creditori privilegiati;
b) il fatto che la nomina del receiver incaricato di prendere possesso dei beni nell’inte-

resse del creditore non abbia l’effetto di sospendere il potere di gestione degli ammi-
nistratori;

c) la circostanza che l’esecuzione subisca la sospensione generale degli atti esecutivi in
caso sia dichiarato il fallimento.

Nonostante l’ampiezza dei beni sui quali la garanzia statunitense può essere conces-
sa, essa consente un minor grado di controllo sull’impresa creditrice rispetto allafloating
charge.

����� 3HU O·DFFHQWXDWD WHUULWRULDOLWj GHOOH GLVFLSOLQH IDOOLPHQWDUL H SHU OD VWRULD GHL GLIILFLOL WHQWDWLYL
GL XQ ORUR FRRUGLQDPHQWR D OLYHOOR HXURSHR� FIU�� GD XOWLPR� 9� 35272� ,PSUHVH LQ FULVL H QXRYH IURQWLHUH
HXURSHH WUD FRQVHUYD]LRQH H OLTXLGD]LRQH� LQ )DOOLPHQWR� ����� S� ����

����� 3�5� :22'� &RPSDUDWLYH /DZ RI 6HFXULW\ DQG *XDUDQWHHV� /RQGRQ ����� FDS� �� 6L ULWLHQH
GL DGRWWDUH OD FODVVLILFD]LRQH GL :22'� GHOOD TXDOH LQ TXHVWR SDUDJUDIR VL ULSRUWD XQD VLQWHVL� SHUFKp ULWHQXWD
FRPSOHWD HG XWLOH SHU IDUH DSSUH]]DUH LQ FRQFUHWR DQDORJLH H GLIIHUHQ]H IUD JOL LVWLWXWL GHL YDUL RUGLQDPHQWL�
9D GD Vp FKH RJQL HVHUFL]LR GHO JHQHUH SRWUHEEH SUHVWDUVL DG DOFXQL PDUJLQL GL RSLQDELOLWj FLUFD O·LQFOXVLRQH
GL XQ 3DHVH LQ XQ JUXSSR SLXWWRVWR FKH LQ TXHOOR DWWLJXR�

����� 2OWUH DO 5HJQR 8QLWR� O·,UODQGD HG ,VUDHOH� OD PDJJLRU SDUWH GHL SDHVL GHO %ULWLVK &RPPRQZHDOWK
R OH H[ FRORQLH LQJOHVL �HFFHWWR LO 6XG $IULFD H JOL RUGLQDPHQWL DG HVVR FROOHJDWL H JOL 6WDWL GHO *ROIR $UDER�
TXDOL� $XVWUDOLD� 1XRYD =HODQGD� OD SDUWH GL FRPPRQ ODZ GHO &DQDGD �QHOOH SURYLQFH GHOO·2QWDULR LQ XQD
IRUPD PRGLILFDWD LQ EDVH D OHJJL PRGHOODWH VXOOD IDOVD ULJD GHOO·DUW� � GHOO·8&&86$�� OH H[ FRORQLH DIULFDQH�
TXDOL *DPELD� .HQ\D� 0DODZL� 1LJHULD� 6LHUUD /HRQH� =DPELD� JOL H[ GRPLQLRQV DVLDWLFL� ,QGLD� 0DOHVLD�
3DNLVWDQ� LVROH H FLWWj VWDWR TXDOL� %DKDPDV� %HUPXGD� %UXQHL� &D\PDQ� &LSUR� *LELOWHUUD� +RQJ .RQJ�
*LDPDLFD� 6LQJDSRUH�
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2) In un secondo gruppo di Paesi non di common law sono presenti leggi che riconosco-
no una garanzia generale non possessoria sui beni dell’impresa (talvolta anche non socie-
taria come nel caso dei paesi scandinavi) simile alla floating charge ma che si differenzia
da essa per non prevedere la possibilità di esecuzione tramite la nomina di un receiver con
poteri di gestione (410).

3) un terzo gruppo di ordinamenti utilizza il trasferimento fiduciario di tipo tedesco (Si-
cherungsabtretung per i crediti, Sicherungsubereignung per gli altri beni), che non richie-
de lo spossessamento del debitore, le cui principali differenze rispetto alla floating charge
sono:

a) la necessità di una più precisa identificazione dei cespiti, che impedisce la creazione
di una garanzia generale su tutti i beni futuri (che devono essere anch’essi sufficiente-
mente individuati) ed impone una separazione (fisica o scritturale) di quanto tra-
sferito;

b) il fatto che, anche qui, non sia prevista la possibilità di esecuzione tramite la nomina
di un receiver con poteri di gestione;

c) la circostanza che non sia richiesta una registrazione speciale, diversa da quella even-
tualmente prevista per particolari tipi di beni (411).

Il trasferimento fiduciario a scopo di garanzia non trova cittadinanza nei paesi in-
fluenzati dal diritto di stampo napoleonico quali, oltre la Francia, il Belgio, il Portogallo,
la Spagna ed anche l’Italia ove esso potrebbe cadere sotto il divieto di patto commissorio
di cui agli artt. 1963 e 2744 cod. civ. (412).

4) Un quarto tipo di garanzia generale di tipo non possessorio è il notarial bond cono-
sciuto negli ordinamenti sud africani (413). Esso, quando viene concesso da un’impresa,
può riguardare la totalità dei beni aziendali, deve essere iscritto presso il registro del atti
notarili anche se non prevale nei confronti dell’acquirente di buona fede. Il debitore, fino
a che è in bonis, può liberamente alienare i beni compresi nella garanzia, nonostante even-
tuali proibizioni contrattuali ma, in caso di insolvenza, il notarial bond prevale rispetto a
tutti i creditori chirografari, con riferimento ai beni che si trovano ancora in suo possesso.

5) Un quinto, numeroso e composito, gruppo di ordinamenti prevede delle garanzie
commerciali di tipo non possessorio concedibili dalle imprese, non su l’intera azienda ma

����� 6L WUDWWD GL )LQODQGLD� 1RUYHJLD� 6YH]LD� 5XVVLD� $UJHQWLQD�

����� 2OWUH DOOD *HUPDQLD� VL SRVVRQR DQQRYHUDUH LQ TXHVWR JUXSSR LO /XVVHPEXUJR� O·2ODQGD� OD 6YL]�
]HUD HG DOFXQL SDHVL DVLDWLFL TXDOL LO *LDSSRQH� O·,QGRQHVLD H OD &RUHD GHO 6XG� 3HU XQD WUDWWD]LRQH LQ OLQJXD
LWDOLDQD GHO VLVWHPD GHOOH JDUDQ]LH JHQHUDOL VXL EHQL GL LPSUHVD LQ *HUPDQLD� FIU� (� *$%5,(//,� 6XOOH
JDUDQ]LH URWDWLYH� FLW�� S� �� VV� FRQ ULIHULPHQWL GL GRWWULQD WHGHVFD�

����� 9D ULFRUGDWR FRPH LQ *HUPDQLD� SHU HYLWDUH DEXVL� OD JLXULVSUXGHQ]D DEELD HODERUDWR OD WHRULD
GHOO·HFFHVVR GL JDUDQ]LD� EDVDWD VXO SDU� �� GHO %*% �FKH FRGLILFD LO SULQFLSLR GHL ERQRV PRUHV�� ULWHQHQGR
QXOOD OD JDUDQ]LD FKH GDQQHJJL DOWUL FUHGLWRUL D FDXVD GHOO·HFFHVVLYR SRWHUH FRQWUDWWXDOH FRQFHVVR DO FUHGLWRUH
JDUDQWLWR� VLD YHVVDWRULD HG HFFHVVLYDPHQWH UHVWULWWLYD GHL GLULWWL GHO GHELWRUH RG HFFHGD LQ YDORUH LO FUHGLWR
JDUDQWLWR �SHU TXDQWR ULJXDUGD L FUHGLWL� DG HVHPSLR� OD JDUDQ]LD YLHQH ULWHQXWD HVRUELWDQWH TXDQGR LO ORUR
YDORUH HFFHGH GHO ��� TXHOOR GHO FUHGLWR JDUDQWLWR�� LQ TXHVW·XOWLPR FDVR OD JDUDQ]LD q QXOOD SHU O·LQWHUR
H QRQ VROWDQWR SHU OD SDUWH HFFHGHQWH�

����� 6XG $IULFD� %RWVZDQD� =LPEDEZH�
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su determinate categorie di beni materiali (quali i macchinari e le materie prime, i prodotti
finiti) e talvolta immateriali (avviamento, marchi, brevetti) (414).

Pur nell’estrema varietà che caratterizza gli istituti dei vari ordinamenti ricondotti
a questo gruppo è possibile delineare i seguenti tratti comuni:

a) obbligo di registrazione della garanzia, pena la sua inefficacia nei confronti dei terzi;

b) la garanzia può, di solito, coprire solo determinate categorie di beni, con esclusione
quindi dell’intero complesso aziendale, che devono essere esattamente individuati e
descritti nel contratto;

c) spesso la garanzia può essere concessa solo in favore di determinate categorie di cre-
ditori, quali le banche e talvolta da essa sono esclusi gli operatori esteri (415).

6) Al sesto gruppo appartengono infine quegli ordinamenti che non prevedono alcun ti-
po di garanzia generale non possessoria sui beni d’impresa (416).

����� ,Q (XURSD� LO %HOJLR �QDQWLVVHPHQW GH IRQGV GH FRPPHUFH� LQWURGRWWR QHO ������ OD )UDQFLD �QDQ�
WLVVHPHQW GH IRQGV GH FRPPHUFH� UHJRODWR GD XQD OHJJH GHO ���� H OH JDUDQ]LH VX HOHQFKL GL IDWWXUH FRPPHU�
FLDOL LQWURGRWWH GDOOD OHJJH 'DLOO\ GHO ������ LQ ,WDOLD �SULYLOHJLR VSHFLDOH VX EHQL PRELOL GHVWLQDWL DOO·HVHUFL�
]LR GHOO·LPSUHVD GL FXL DOO·DUW� �� GHO W�X� EDQFDULR GHO ������ /XVVHPEXUJR �JDJH VXU IRQGV GH FRPPHUFH
UHJRODWR GD XQ GHFUHWR JUDQGXFDOH GHO ���� FKH FRQVHQWH GL GDUH LQ JDUDQ]LD DQFKH O·LQWHUD D]LHQGD�� 6SDJQD
�SHJQR QRQ SRVVHVVRULR VX GHWHUPLQDWH FDWHJRULH GL EHQL PRELOL GLVFLSOLQDWR GD GLVSRVL]LRQL GHO ���������
,Q (VWHPR 2ULHQWH� )LOLSSLQH� 7DLODQGLD� 7DLZDQ� 0ROWL SDHVL GHOO·$PHULFD ODWLQD IUD L TXDOL O·$UJHQWLQD�
LO %UDVLOH HG LO 0HVVLFR�

����� /D SULPD LSRWHVL VL YHULILFD� DG HVHPSLR� DQFKH SHU TXDQWR ULJXDUGD LO SULYLOHJLR VSHFLDOH VX
PRELOL GL FXL DOO·DUW� �� GHO W�X�E� LWDOLDQR FKH SXz DVVLVWHUH VROR L ´ILQDQ]LDPHQWL D OXQJR WHUPLQH GD SDUWH
GL EDQFKH DOOH LPSUHVHµ� 6L ULWLHQH WXWWDYLD FKH HVVR QRQ VLD FRQFHGLELOH VROR D IDYRUH GL EDQFKH LWDOLDQH
SHUFKp QHOOD GHILQL]LRQH GDWD GDOO·DUW� ���� OHWW� E� GHO W�X�E� ´¶EDQFj LQGLFD O·LPSUHVD DXWRUL]]DWD DOO·HVHUFL]LR
GHOO·DWWLYLWj EDQFDULDµ� PHQWUH YHQJRQR GDWH DSSRVLWH H GLIIHUHQWL GHILQL]LRQL GL ´EDQFD LWDOLDQDµ� ´EDQFD
FRPXQLWDULDµ H ´EDQFD H[WUDFRPXQLWDULDµ �FIU� DUW� ���� OHWW� D� E� F�� 7DOH IRUPD GL JDUDQ]LD SRWUj TXLQGL
HVVHUH FRQFHVVD DQFKH D IDYRUH GL EDQFKH VWUDQLHUH �FRPXQLWDULH RG H[WUDFRPXQLWDULH�� VLD FKH HVVH RSHULQR
LQ ,WDOLD WUDPLWH VXFFXUVDOL FKH LQ VHPSOLFH UHJLPH GL OLEHUD SUHVWD]LRQH �IDWWR VDOYR RYYLDPHQWH LO ULVSHWWR
GHO UHJLPH GL WLSR DPPLQLVWUDWLYR SHU DFFHGHUH D TXHVWL WLSL GL RSHUDWLYLWj GD SDUWH GL EDQFKH FRPXQLWDULH
R H[WUDFRPXQLWDULH�� 2SLQDUH GLYHUVDPHQWH VDUHEEH ROWUHWXWWR LOOHJLWWLPR� LQ TXDQWR GLVFULPLQDWRULR� SHU
FLz FKH FRQFHUQH OH EDQFKH FRPXQLWDULH H WDOH WLSR GL UDJLRQDPHQWR YDOH� RYYLDPHQWH� LQ PRGR VSHFXODUH�
DQFKH SHU DOWUL SDHVL DSSDUWHQHQWL DOO·8�(� &Lz GDO SXQWR GL YLVWD WHRULFR� LQ SUDWLFD SXz HVVHUH WXWWDYLD GLIIL�
FLOH SHU XQD EDQFD QRQ QD]LRQDOH RSHUDQWH LQ VHPSOLFH UHJLPH GL OLEHUD SUHVWD]LRQH GLVSRUUH GHOO·RUJDQL]]D�
]LRQH QHFHVVDULD SHU DFTXLVLUH DXWRQRPDPHQWH WDOL WLSL GL JDUDQ]LH� 6XO SULYLOHJLR VSHFLDOH GL FXL DOO·DUW�
�� GHO W�X�E�� FIU� SHU WXWWL� *�78&&,� LQ &RPPHQWDULR DO WHVWR XQLFR GHOOH OHJJL LQ PDWHULD EDQFDULD H
FUHGLWL]LD� D FXUD GL )� &$35,*/,21(� 0LODQR� ����� S� ���� 0� 6(3(� LQ /D QXRYD OHJJH EDQFDULD�
D FXUD GL 3� )(552�/8==, H *� &$67$/',� 0LODQR� ����� ,� S� ���� *� &$55,(52� /D QXRYD GLVFLSOLQD
GHL SULYLOHJL QHO ILQDQ]LDPHQWR GHOO·LPSUHVD� LQ )RUR LW�� ����� 9� F� ���� (� *$%5,(//,� 6XOOH JDUDQ]LH
URWDWLYH� FLW�� S� �� VV�

1HOO·RUGLQDPHQWR LWDOLDQR LO SULYLOHJLR VSHFLDOH GL FXL DOO·DUW� �� GHO W�X�E� QRQ q SHUDOWUR O·XQLFD IRUPD GL
JDUDQ]LD GL WLSR JHQHUDOH H QRQ SRVVHVVRULR� )UD OH DOWUH LSRWHVL GHO JHQHUH YDQQR LQIDWWL PHQ]LRQDWH LO SHJQR GL
SURVFLXWWL D GHQRPLQD]LRQH GL RULJLQH FRQWUROODWD SUHYLVWR GDOOD O� ��������� Q� ���� FKH GD OXRJR DG XQD IRUPD
GL JDUDQ]LD URWDWLYD �VXO TXDOH FIU�� SHU WXWWL� *� &$55,(52�/D QXRYD GLVFLSOLQD GHL SULYLOHJL ���� FLW�� F� �� H(�
*$%5,(//,� 6XOOH JDUDQ]LH URWDWLYH� FLW�� S� ��� VV�� )21$7$1$� 3HJQR VHQ]D VSRVVHVVDPHQWR� DQFRUD
TXDOFKH ULIOHVVLRQH VXOOD OHJJH �� OXJOLR ����� Q� ���� LQ 4XDGULPHVWUH� ����� S� ��� 9,$/(� /H JDUDQ]LH
EDQFDULH� LQ 7UDWW� *DOJDQR GL GLU� &RPP� ( GLU� 3XEE� (FRQRP�� 3DGRYD� ����� S� ���� HG LO SHJQR IOXWWXDQWH
VX VWUXPHQWL ILQDQ]LDUL GHPDWHULDOL]]DWL GL FXL DOO·DUW� �� GHO G� /JV� ��������� Q� ���� FKH UHFD GLVSRVL]LRQL SHU
O·LQWURGX]LRQH GHOO·HXUR QHOO·RUGLQDPHQWR QD]LRQDOH� VXO TXDOH FIU�� SHU WXWWL� *� &$55,(52� /D OHJJH VXOOD
GHPDWHULDOL]]D]LRQH GHJOL VWUXPHQWL ILQDQ]LDUL� WHFQLFKH JLXULGLFKH HG RELHWWLYL� LQ)RUR LW�� �����9� F� ���� %�
/,%21$7,� 7LWROL GL FUHGLWR H VWUXPHQWL ILQDQ]LDUL� 0LODQR� ����� S� �����

����� ,Q (XURSD HVVHQ]LDOPHQWH O·$XVWULD HG LO 3RUWRJDOOR� 6L SRVVRQR LQROWUH ULFRQGXUUH D WDOH JUXSSR
O·(JLWWR� +DLWL� /LEDQR� 6LULD H 3DUDJXD\�
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Come si può notare da questa rassegna, il tratto che distingue lafloating charge
da altre garanzie generali non possessorie sui beni dell’impresa (anche di tipo assai ampio
come nel caso del 2� gruppo) è proprio quello di prevedere la possibilità di intervenire
sulla gestione aziendale stessa in caso di inadempimento, tramite la nomina di unadmini-
strative receiver.

Prima di analizzare la casistica giurisprudenziale relativa ai problemi del riconosci-
mento dell’administrative receivershipall’estero, bisogna notare che se è vero che tale
riconoscimento è ancora problematico, l’istituto riesce ad essere efficace anche nel caso
di imprese multinazionali (417). La sostituzione degli amministratori, infatti, consente
spesso di operare sulle articolazioni estere dell’impresa siano esse filiali (in via “gerarchi-
ca”) ovvero società controllate (attraverso i meccanismi di gruppo o i poteri comunque
insiti nella partecipazione), senza che nemmeno si ponga un problema di riconoscimento
all’estero della nomina delreceiver. Può anzi osservarsi che, se l’impresa è di grandi
dimensioni (e quindi opera all’estero tramite succursali o controllate), ilreceiver non
avrà di solito bisogno di agire direttamente fuori dei confini nazionali e non si porrà
quindi il problema del riconoscimento della sua nomina che, essendo di natura contrat-
tuale e non giudiziale, non potrebbe usufruire della procedura diexequatur o degli accor-
di per il riconoscimento automatico dei provvedimenti giudiziali stranieri. La rapidità
con la quale avviene la sostituzione delmanagement consente inoltre alreceiver di di-
sporre dei beni aziendali situati all’estero prima ancora che i creditori locali realizzino
l’esistenza stessa di una situazione di crisi.

Le opinioni assai diversificate raccolte fra gli esperti sul tema dell’administrative
receivership con implicazioni internazionali, confermano problematicità e potenzialità
dell’utilizzo all’estero di tale strumento. Mentre infatti alcuni hanno sottolineato le serie
difficoltà che la procedura incontra al di fuori del Regno Unito, a causa del fatto che
il receiver non possa essere considerato un pubblico ufficiale nominato dal giudice o
da un’autorità pubblica, altri hanno messo in luce il ruolo fondamentale che esso riesce
comunque a giocare in collegamento con gli organi delle procedure di crisi estere ed
altri ancora hanno affermato di riuscire di solito a gestirereceivership di società attive
all’estero senza grandi problemi.

La circostanza che l’administrative receivership sia procedura di tipo informale
spiega in parte anche la sua mancata inclusione nella Convenzione (ora Regolamento)
Ue sulle procedure di insolvenza che comprende invece, per quanto riguarda il Regno
Unito, l’administration (418). Circa tale esclusione, la maggioranza degli esperti intervi-
stati ha espresso delusione per il fatto che quella che nella sostanza può essere utilizzata
come procedura di insolvenza non trovi cittadinanza nella Convenzione. Mentre solo
una minoranza ha manifestato adesione alla scelta di non includere lareceivership basata

����� 8Q FDVR GL JUDQGH LPSUHVD RSHUDQWH DQFKH DOO·HVWHUR FRQ PDUFKL ULQRPDWL� OD FXL FULVL IX ULVROWD
FRQ XQ DGPLQLVWUDWLYH UHFHLYHUVKLS� FKH FRQWULEXu D IDU FRQRVFHUH O·LVWLWXWR DQFKH DO GL IXRUL GHOO·DPELWR
GHJOL DGGHWWL DL ODYRUL� IX TXHOOR GHOOD 5ROOV 5R\FH� ULVDQDWD FRQ XQD SURFHGXUD LQL]LDWD QHO ����� 6X WDOH
UHFHLYHUVKLS� GHOOD TXDOH VL LOOXVWUHUDQQR IUD EUHYH DOFXQH SURQXQFH JLXULVSUXGHQ]LDOL� FIU� 5�$�
0$&5,1'/( 	 3� *2')5(<� 5ROOV 5R\FH /LPLWHG� '�7�,�� +062� /RQGRQ� ����� /� &2//,16� LQ '�
685$7*$5 �HG��� 'HIDXOW DQG 5HVFKHGXOLQJ &RUSRUDWH DQG 6RYHUHLJQ %RUURZHUV� /RQGRQ� ����� �� VV�

����� ,O WHVWR GHOOD &RQYHQ]LRQH� DSHUWD DOOD ILUPD D %UX[HOOHV LO ���������� � SDUDIDWD GD WXWWL JOL
6WDWL GHOO·8H H GD WXWWL VRWWRVFULWWD WUDQQH FKH GDO 5HJQR 8QLWR� VWD SHU HVVHUH WUDVIXVR� VHQ]D VRVWDQ]LDOL
PRGLILFKH� LQ XQ 5HJRODPHQWR 8(� OD FXL DSSURYD]LRQH VDUHEEH TXLQGL SRVVLELOH D PDJJLRUDQ]D H FKH QRQ
YLQFROHUHEEH LO 5HJQR 8QLWR� O·,UODQGD H OD 'DQLPDUFD� 3HU LQIRUPD]LRQL LQ WDO VHQVR FIU� O·DUWLFROR GL -�0�
'(/ %2� )DOOLPHQWL� O·,WDOLD ILQLVFH LQ IXRULJLRFR� LQ ,O 6ROH �� RUH GHO ����������� S� �� ,O WHVWR GHOOD
ER]]D GL 5HJRODPHQWR q VWDWR SXEEOLFDWR LQ *�8�&�(� GHO �������� & ������
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su elementi formali, altri hanno notato come tale criterio non sia stato l’unico a determi-
nare tale decisione dato che altre procedure incluse nella Convenzione (quali ad es. i
voluntary arrangements) non prevedono necessariamente una pronuncia giudiziale od
una decisione di una pubblica autorità. Ed in effetti l’ostacolo determinante all’inclusione
dell’administrative receiverhip nella Convenzione sembra essere stato piuttosto il fatto
che essa non può essere considerata una procedura collettiva ai sensi dell’art. 2, lett.
a) della Convenzione stessa.
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2. Il riconoscimento all’estero dellafloating charge e dei poteri dell’administrative
receiver

Le problematiche di diritto internazionale privato concernenti le garanzie reali sono
particolarmente complicate per il fatto di essere l’intreccio di molteplici tematiche setto-
riali. Alle regole contrattuali in materia di conflitti di legge (che sono di solito le meno
complicate basandosi sulla regola generale della libera scelta delle parti, salve le eccezio-
ni a presidio delle norme imperative che potrebbero altrimenti essere eluse) si aggiungo-
no infatti quelle in materia di fallimento (419) e di priorità.

La dottrina che ha studiato più approfonditamente tale tematica è giunta ad isolare
una nutrita serie di questioni che, per semplicità, ha ricondotto a quattro categorie base:
gli aspetti contrattuali, i problemi di validità della garanzia e di pubblicità, il sistema
delle priorità, l’applicazione delle altre regole fallimentari (quali moratorie, annullamen-
to degli atti in frode ai creditori, ecc.) (420).

Nel rimandare a tali trattazioni per un esame approfondito della tematica (421), esa-
miniamo più da vicino la casistica giurisprudenziale relativa allafloating charge ed
all’administrative receivership.

I problemi della creazione dellafloating charge in un ordinamento che non conosce
tale istituto e della sua eventuale validità sui beni siti in un altro Stato, che invece ricono-
sce tale garanzia, sono stati affrontati in un caso scozzese anteriore all’introduzione della
floating charge anche in tale Paese (422). Una società scozzese, con beni e filiali anche
in Inghilterra, aveva concesso unafloating charge di diritto inglese su tutti i suoi beni,
compresi quelli ubicati in Scozia. La corte scozzese, alla quale il liquidatore si era rivolto
per sapere se la garanzia fosse valida almeno per i beni siti in Inghilterra, giunse ad
una conclusione negativa sulla base della considerazione che, essendo lafloating charge
analoga ad una cessione integrale, essa doveva essere regolata dalla legge del domicilio
della società.

����� ,Q PDWHULD GL DVVLVWHQ]D H FRRSHUD]LRQH JLXGL]LDULD QHO FDPSR GHOOH SURFHGXUH GL FULVL� YD IDWWR
FHQQR� ROWUH FKH DOOD JLj FLWDWD &RQYHQ]LRQH �RUD 5HJRODPHQWR� 8( �FKH QRQ LQFOXGH O·DGPLQLVWUDWLYH UHFHLY�
HUVKLS�� DQFKH DOOD VHFW� ��� GHOO·,QVROYHQF\ $FW ���� FKH SUHYHGH XQ TXDGUR JHQHUDOH SHU WDOH FRRSHUD]LRQH
QRQ VROR IUD OH YDULH FRUWL GL WXWWR LO 5HJQR 8QLWR� PD DQFKH IUD TXHVWH XOWLPH H OH FRUWL GL 6WDWL H WHUULWRUL
GL YROWD LQ YROWD LQGLYLGXDWL LQ YLD UHJRODPHQWDUH� 'L WDOL GLVSRVL]LRQL VL ID FHQQR D WLWROR LQIRUPDWLYR GDWR
FKH HVVH ULJXDUGDQR VROR OH ULFKLHVWH GHL JLXGLFL HVWHUL D TXHOOL LQJOHVL H QRQ TXHOOH GL TXHVWL XOWLPL DL JLXGLFL
HVWHUL� OH TXDOL SRWUHEEHUR LQYHFH LQWHUHVVDUH O·DUJRPHQWR RJJHWWR GHO SUHVHQWH VWXGLR� /D OLVWD GHJOL 6WDWL
H WHUULWRUL FKH SRVVRQR XVXIUXLUH GHOO·DVVLVWHQ]D JLXGL]LDULD QHO 5HJQR XQLWR DL VHQVL GL VHFW� ��� ULVXOWD
DWWXDOPHQWH FRPSUHQGHUH� $QJXLOOD� $XVWUDOLD� %DKDPDV� %HUPXGD� %RWVZDQD� %UXQHL� &DQDGD� *LELOWHUUD�
+RQJ .RQJ� ,UODQGD� ,VROH &D\PDQ� ,VROH )DONODQG� ,VROH 7XUNV H &DLFRV� ,VROH 9HUJLQL� 0RQVHUUDW� 1XRYD
=HODQGD� 6DQW·(OHQD� 7XYDOX�

����� 3�5� :22'� &RPSDUDWLYH /DZ RI 6HFXULW\ DQG *XDUDQWHHV� FLW�� ��� VV�
����� 2OWUH DOO·RSHUD IRQGDPHQWDOH FLWDWD DOOD QRWD SUHFHGHQWH� FIU� ,�)� )/(7&+(5 ,QVROYHQF\ LQ

3ULYDWH ,QWHUQDWLRQDO /DZ� 2[IRUG� ����� 3�-� 60$57� &URVV�%RUGHU ,QVROYHQF\� /RQGRQ� ����� 1�
&223(5 �� 5� -$59,6� 5HFRJQLWLRQ DQG (QIRUFHPHQW RI &URVV�%RUGHU ,QVROYHQF\� &KLFKHVWHU �:HVW 6XVVH[
8.�� ����� /� &2//,16� 6RPH 3UDFWLFDO 3UREOHPV LQ ,QWHUQDWLRQDO 5HFHLYHUVKLS� 7KH )ORDWLQJ &KDUJH�
LQ '� 685$7*$5 �HG��� 'HIDXOW DQG 5HVFKHGXOLQJ &RUSRUDWH DQG 6RYHUHLJQ %RUURZHUV� /RQGRQ� �����
��� &� 0255,6 �� 0� .,56&+(1(5� &URVV�ERUGHU UHVFXHV DQG DVVHW UHFRYHU\ �� SUREOHPV DQG VROXWLRQV�
,/3� ����� 9RO� ��� 1R� �� ��� ,�-� '$:621� 7KH 7HUULWRULDOLW\ RI WKH ,QVROYHQF\ $FW ���� :KHUH DQ 2YHU�
VHDV &RPSDQ\ +DV %HHQ :RXQG 8S E\ WKH (QJOLVK &RXUW� ,/� RFW� ����� �� $� +(16+$:� ,QWHUQDWLRQDO
,QVROYHQF\� :KRVH /DZ 7R %H 3UHIHUUHG"� LYL� MXO\ ����� �� $� %2552:'$/(�'HYHORSPHQWV LQ WUDQVQD�
WLRQDO LQVROYHQFLHV� ,/3� ����� 9RO� ��� 1R� �� ����

�����&DUVH Y &RSSHQ� ULVDOHQWH DO ���� H GHVFULWWR GD 3�5�:22'� RS� XOW� FLW�� ���� &RPH VL q ULFRUGD�
WR� OD IORDWLQJ FKDUJH q VWDWD LQWURGRWWD LQ 6FR]LD GD XQD OHJJH GHO �����



125

Le corti inglesi invece, si sono ovviamente mostrate più propense a riconoscere
l’efficacia dellefloating charges anche su beni situati all’estero (423), seppure con qual-
che eccezione (424).

Ma la giurisprudenza più interessante è quella relativa al riconoscimento da parte
di una giurisdizione straniera del diritto dell’administrative receiver di agire all’estero
per recuperare i beni compresi nellafloating charge. Come si è visto, l’adminstrative
receiver va qualificato alla stregua di un organo della società e, di conseguenza, i suoi
poteri dovrebbero essere regolati dalla legge dello Stato ove la società stessa ha ottenuto
la personalità giuridica ed è registrata.

Sulla base di tale argomentazione, in alcuni casi i giudici americani si sono mostrati
propensi a riconoscere i poteri di unreceiver negli USA (425).

Un’interessante quanto complicata vicenda processuale è legata all’administrative
receivership dellaRolls Royce. Qui, in estrema sintesi (426), dopo la nomina delreceiver,
la società aveva sottoscritto una conciliazione giudiziale innanzi ad un giudice inglese
(il cui verbale costituisce titolo esecutivo) in un’azione di responsabilità contrattuale
intentatale da due ditte californiane. Dato che in Inghilterra un titolo giudiziale non può
essere eseguito sui beni di unafloating charge cristallizzata di una società inreceivership,
le società californiane iniziarono delle azioni contro dei beni sociali in varie giurisdizioni
statunitensi, in Germania ed in Francia. In quest’ultimo caso, le attrici invocarono un
trattato anglo-francese di assistenza e di esecuzione reciproca delle sentenze del 1934,
ai sensi del quale l’esecuzione poteva essere intrapresa in un paese in base alla copia
conforme del titolo giudiziale dell’altro Stato. LaRolls Royce ottenne tuttavia da una
corte inglese un inibitoria nei confronti delle società americane, che ingiungeva loro
di non utilizzare il precedente titolo giudiziale a causa dellareceivership in corso.

La vicenda - la quale si risolse poi stragiudizialmente dato che gli attori, come tutti
gli altri creditori, ricevettero per intero quanto loro dovuto, essendo ilreceiver riuscito
a vendere l’impresa sociale ad un prezzo vantaggioso - è interessante perché insegna
come, sul fronte delle liti passive, la sospensione dell’esecuzione che lareceivership
comporta possa essere fatta valere anche all’estero, qualora il titolo del quale si chiede
l’esecuzione sia inglese. È infatti un principio basilare delle procedure diexequatur o

����� %ULWLVK 6RXWK $IULFD &R Y 'H %HHUV &RQVROLGDWHG *ROG 0LQHV /WG ������ � &K ���� IX ULWHQXWR
FKH XQD IORDWLQJ FKDUJH FUHDWD GD XQ VRFLHWj LQJOHVH QHOOD TXDOH HUDQR ULFRPSUHVL GHL WHUUHQL XELFDWL DOO·HVWHUR
FRVWLWXLVVH YDOLGD JDUDQ]LD SHU TXDQWR ULJXDUGD WDOL LPPRELOL� /D GHFLVLRQH IX WXWWDYLD DQQXOODWD LQ DSSHOOR
DQFKH VH SHU DOWUL PRWLYL� FIU� ������ $& ��� ,Q 5H $QFKRU /LQH �+HQGHUVRQ %URV� /WG ������ &K ����
XQD IORDWLQJ FKDUJH UHJLVWUDWD LQ ,QJKLOWHUUD GD XQD VRFLHWj LQJOHVH IX ULWHQXWD YDOLGD DQFKH SHU TXDQWR ULJXDU�
GD OH SURSULHWj XELFDWH LQ 6FR]LD� OD TXDOH DQFRUD QRQ FRQRVFHYD O·LVWLWXWR�

����� ,Q 5H 0DXGVOD\ 6RQV 	 )LHOG ������ � &K ���� QRQRVWDQWH XQD VRFLHWj LQJOHVH DYHVVH LVWLWXLWR
XQD IORDWLQJ FKDUJH VX WXWWL L SURSUL EHQL HG LQ EDVH DG HVVD IRVVH VWDWR QRPLQDWR XQ DGPLQLVWUDWLYH UHFHLYHU�
OD FRUWH LQJOHVH VL ULILXWz GL ULWHQHUH LQYDOLGD O·HVHFX]LRQH LQWUDSUHVD GD DOFXQL FUHGLWRUL LQJOHVL LQ )UDQFLD�
VX FUHGLWL GL SHUWLQHQ]D GHOOD VRFLHWj QHL FRQIURQWL GL VRJJHWWL LYL UHVLGHQWL� SHU QRQ VYDQWDJJLDUH L FUHGLWRUL
LQJOHVL QHL FRQIURQWL GL TXHOOL IUDQFHVL�

����� &IU� &ODUNVRQ &R /WG DQG 5DSLG 'DWD &RUS� Y 5RFNZHOO ,QWHUQDWLRQDO &RUS� �FDVR GHVFULWWR
LQ /� &2//,16� RS� FLW�� ��� RYH DG XQ UHFHLYHU QRPLQDWR LQ EDVH DG XQD IORDWLQJ FKDUJH FDQDGHVH IX
FRQVHQWLWR GL DJLUH LQ &DOLIRUQLD� +DPPRQG 6FUHZ 0DFKLQH &R Y 6XOOLYDQ �ULFRUGDWR GD :22'� RS� XOW�
FLW�� ���� RYH XQD FRUWH GHOO·,OOLQRLV QRQ DPPLVH OD FRPSHQVD]LRQH SHU XQ FUHGLWR DFTXLVWDWR GRSR OD QRPLQD
GL XQ UHFHLYHU� 5H & $ .HQQHG\ 	 &R /WG �FLWDWR GD :22' RS� ORF� XOWW� FLWW�� RYH XQD FRUWH FDQDGHVH
ULFRQREEH LO GLULWWR GL DJLUH GL XQ UHFHLYHU QRPLQDWR LQ EDVH DG XQD IORDWLQJ FKDUJH LQJOHVH� 4XHVW·XOWLPR
FDVR q� LQ UHDOWj� SL� VFRQWDWR GHL GXH SUHFHGHQWL GDWR FKH� FRPH VL q YLVWR� OD IORDWLQJ FKDUJH q SUHVHQWH
DQFKH QHOO·RUGLQDPHQWR FDQDGHVH�

����� 3HU XQ UHVRFRQWR SL� GHWWDJOLDWR FIU� /� &2//,16� RS� FLW�� �� VV�
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degli accordi per il riconoscimento automatico delle sentenze straniere quello per il quale
il titolo giudiziale di cui si chiede l’esecuzione all’estero debba essere esecutivo ed ese-
guibile nell’ordinamento nel quale è stato emesso (427).

In un successivo caso, la Corte di cassazione francese ritenne eseguibile un titolo
giudiziale inglese, nonostante fosse in corso unareceivership (428). Qui una società
svizzera aveva ottenuto una sentenza inglese contro una società britannica per la quale
un altro creditore aveva successivamente nominato unreceiver, rendendo impossibile
l’esecuzione della pronuncia in Inghilterra. La società svizzera tentò quindi di eseguire
la sentenza inglese in Francia ove ilreceiver resistette sostenendo che il titolo giudiziale
era stato privato di forza esecutiva in Inghilterra a causa della cristallizzazione della
floating charge ma, si badi bene, senza produrre, come nel casoRolls Royce, un ordine
di una corte inglese che statuisse formalmente sul punto. La Corte di cassazione francese
ritenne pertanto che la sentenza inglese fosse eseguibile in Francia. La causa avrebbe
potuto essere probabilmente decisa in modo diverso se ilreceiver si fosse munito di
un’attestazione giudiziale sul punto della ineseguibilità della sentenza nell’ordinamento
inglese, in conseguenza dell’intervenutareceivership.

Queste ultime fattispecie, incentrandosi sulla validità del titolo giudiziale, non hanno
affrontato tuttavia il problema centrale: quello della riconoscibilità di unafloating charge
validamente creata in Inghilterra in un paese che non conosce tale istituto, la quale conti-
nua ad apparire problematica o perché la garanzia non è registrata secondo le formalità
della legge dello Stato ove si trova la proprietà che ilreceiver vuole apprendere (429)
o, addirittura, perché la legge locale non riconosce l’esistenza di tale garanzia (430).

Altri casi hanno evidenziato la complessità dei rapporti fra lareceivership scaturente
da unafloating charge ed un fallimento aperto in un altro ordinamento, mostrando tutta-
via che, nonostante il fallimento internazionale possa dar luogo ad una serie di problemi
assai complicati, i giudici non sono poi così ansiosi di interferire nei problemi di altri
Stati quando è chiaro che il centro principale degli affari e la maggioranza dei beni di
una società fallita si trovano all’interno di una medesima giurisdizione (431).

����� 6HPEUD WXWWDYLD FKH SRVVD JLXQJHUVL DG XQD FRQFOXVLRQH GLYHUVD QHO FDVR GL VHQWHQ]D HPHVVD
DOO·HVWHUR LQ XQ RUGLQDPHQWR FKH QRQ FRQRVFH OD IORDWLQJ FKDUJH H O·DGPLQLVWUDWLYH UHFHLYHUVKLS�

����� 6RF� ,QWHUFLQH Y 'DYLV� DQFK·HVVD DPSLDPHQWH ULDVVXQWD GD /� &2//,16� RS� FLW�� ���
����� /XFNLQV Y +LJKZD\ 0RWHO �&DHUQDYDURQ� /WG ������ ��� &/5 ����
����� &RPH EHQ LOOXVWUD LO FDVR &DUVH Y &RSSHQ� VRSUD FLWDWR� UHODWLYR DO SHULRGR QHO TXDOH OD IORDWLQJ

FKDUJH QRQ HUD VWDWD DQFRUD LQWURGRWWD QHOO·RUGLQDPHQWR VFR]]HVH�

����� 6LJQLILFDWLYR q LQ SURSRVLWR O·DPSLR FRQWHQ]LRVR FXL GHWWH OXRJR LO FDVR &RPH�E\�&KDQFH�
DQFK·HVVR GHVFULWWR FRQ GRYL]LD GL SDUWLFRODUL GD /� &2//,16� RS� FLW�� �� V� 4XL XQD UDIILQHULD FDQDGHVH�
FKH DYHYD VRFL DQFKH DPHULFDQL H FUHGLWRUL FKLURJUDIDUL SULQFLSDOPHQWH JLDSSRQHVL� VL HUD ILQDQ]LDWD FRQ
GHL FRQWUDWWL JRYHUQDWL GDO GLULWWR LQJOHVH FRQFHGHQGR XQD IORDWLQJ FKDUJH UHJRODWD GDO GLULWWR FDQDGHVH VX
EHQL VLWL SULQFLSDOPHQWH �PD QRQ HVFOXVLYDPHQWH� LQ &DQDGD� /D IORDWLQJ FKDUJH YHQLYD HVHJXLWD WUDPLWH
OD QRPLQD GL XQ UHFHLYHU PD YHQLYD DQFKH GLFKLDUDWR IDOOLPHQWR GHOOH VRFLHWj FKH SRVVHGHYDQR H JHVWLYDQR
OD UDIILQHULD� FRQ OD FRQVHJXHQWH QRPLQD GL XQ FXUDWRUH FDQDGHVH� , VRFL VWDWXQLWHQVL� GXUDQWH OH XGLHQ]H
FDQDGHVL SHU OD GLFKLDUD]LRQH GL IDOOLPHQWR� DFFXVDURQR L FUHGLWRUL JLDSSRQHVL GL DYHU SURYRFDWR O·LQVROYHQ]D
SHU HYLWDUH L ORUR LPSHJQL GL IRUQLUH XOWHULRUL ILQDQ]LDPHQWL SHU XQ SURJHWWR H� VXFFHVVLYDPHQWH� DGLURQR
XQD FRUWH GHOOR VWDWR GL 1HZ <RUN SHU FHUFDUH GL RWWHQHUH XQ SURYYHGLPHQWR FKH LQJLXQJHVVH D GHWWL FUHGLWRUL
GL QRQ SDUWHFLSDUH DO IDOOLPHQWR HG LPSHGLVVH DO UHFHLYHU GL HVHUFLWDUH L SRWHUL DG HVVR FRQIHULWL GDOOD IORDWLQJ
FKDUJH� 7XWWH TXHVWH D]LRQL IXURQR UHVSLQWH FRQ PRWLYD]LRQL FKH IDFHYDQR ULIHULPHQWR SUHYDOHQWHPHQWH DO
GLIHWWR GL JLXULVGL]LRQH GHO JLXGLFH DPHULFDQR� GDWR FKH OD VRFLHWj H OD PDJJLRU SDUWH GL EHQL HUDQR VLWXDWL
LQ &DQDGD� TXHVW·XOWLPD HUD GD FRQVLGHUDUVL OD JLXULVGL]LRQH FRPSHWHQWH� DQFKH VH HVVD DYHYD GHFLVR LQ
PRGR QRQ IDYRUHYROH DJOL D]LRQLVWL VWDWXQLWHQVL�
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Un altro problema pratico che può sorgere nellereceivership di una società attiva
all’estero è quello della relazione fra la procedura ed i pignoramenti od i sequestri ottenuti
nei vari paesi. In un importante caso (432), una società irlandese che aveva concesso
una floating charge ad una banca dello stesso paese, aveva preso a nolo una nave da
un armatore cipriota. Nel corso di una controversia fra le parti deferita ad un arbitrato,
la società cipriota ottenne dalla corte commerciale di Londra unaMareva injunction
(433) che bloccava una somma cospicua. Chiuso l’arbitrato con una transazione con
la quale la società irlandese si riconosceva debitrice di una somma e pagata parte della
prima rata, la banca nominò unadminsitrative receiver avvalendosi dellafloating charge.
Sorse quindi la questione di quale diritto dovesse prevalere sui fondi colpiti dall’ingiun-
zione: quello della società cipriota che l’aveva chiesta ed ottenuta, o quello del creditore
la cui floating charge, che comprendeva anche tali somme, si era cristallizzata. La corte
inglese decise in tale secondo senso, ritenendo che ildebenture holder fosse diventato
titolare di unafixed charge sui fondi depositati nel paese, salva la necessità da parte
sua di ottenere la revoca dell’ingiunzione qualora avesse voluto portare i beni al di fuori
di tale giurisdizione.

Dalla panoramica sopra tracciata in materia di diffusione nei vari ordinamenti della
floating charge o di analoghe garanzie generali sui beni dell’impresa e dai casi giurispru-
denziali riportati emerge, che quantunque, in base ai moderni principi di diritto interna-
zionale privato, le parti siano libere di scegliere la legge applicabile al contratto salvo
il divieto di eludere norme imperative (434) e sebbene di tale libertà le parti stesse si
avvalgano facendo ad esempio spesso regolare i contratti di prestito internazionali dalla
legge inglese (435), il riconoscimento dellafloating charge in ordinamenti che non cono-
scono tale strumento resta problematico. Ciò non tanto perché tale istituto possa dirsi
contrario all’ordine pubblico (436), quanto per il fatto che esso mal si concilia con alcune
norme nazionali di solito ritenute di applicazione imperativa quali quelle sul numero
chiuso dei diritti reali, sul regime di pubblicità delle garanzie, sulle priorità, sulle proce-
dure concorsuali a controllo giudiziario.

Ancora una volta si evidenzia dunque un potenziale conflitto fra le esigenze degli
affari e della globalizzazione, che trascendono le frontiere nazionali, ed il diritto dei
singoli Stati che tende ad imporre la propria logica di regolamentazione basata sulle
peculiarità socio economiche nazionali. A questa continua tensione fra armonizzazione
ed affermazione di un diritto dell’economia uniforme da un lato e specificità statali
dall’altro, che connoterà in futuro il diritto commerciale, non sfugge lafloating charge.
In tale dialettica questo strumento, che concilia la garanzia del creditore con la libertà
del debitore di continuare ad amministrare l’azienda e consente una gestione informale

����� &UHWDQRU 0DULWLPH &R /WG Y ,ULVK 0DULQH 0DQDJHPHQW /WG ������ :/5 ����

����� /H F�G� 0DUHYD LQMXQFWLRQV� PROWR GLIIXVH LQ ,QJKLOWHUUD� SUHQGRQR LO QRPH GDO FDVR 0DUHYD
&RPSDQLD 1DYLHUD 6�$� Y ,QWHUQDWLRQDO %XON &DUULHUV 6�$� ������ � /OR\G·V 5HS ���� 6L WUDWWD GL RUGLQL
LQWHULQDOL FKH LPSHGLVFRQR DO FRQYHQXWR GL SRUWDUH L EHQL IXRUL GHOOD JLXULVGL]LRQH QHOOD TXDOH SHQGH LO SUR�
FHVVR� DVVLPLODELOL DO VHTXHVWUR FRQVHUYDWLYR GHL GLULWWL FRQWLQHQWDOL�

����� &IU�� DG HV� O·DUW� � GHOOD &RQYHQ]LRQH GL 5RPD GHO ��������� VXOOD OHJJH DSSOLFDELOH DOOH REEOLJD�
]LRQL FRQWUDWWXDOL�

����� /D IORDWLQJ FKDUJH q DG HVHPSLR PROWR GLIIXVD QHOOH RSHUD]LRQL GL LQHUQDWLRQDO SURMHFW ILQDQFH�
����� 3HU TXDQWR ULJXDUGD DG HVHPSLR O·,WDOLD� (� *$%5,(//,� 6XOOH JDUDQ]LH URWDWLYH� FLW�� ��� QW�

��� SXU QRWDQGR FRPH OD GHEHQWXUH FRVWLWXWLYD GL XQD IORDWLQJ FKDUJH GLIIHULVFD GDO FRQWUDWWR FRVWLWXWLYR
GL SHJQR SHU L SURILOL GHOOD GHWHUPLQDWH]]D GHOO·RJJHWWR H GHOOR VSRVVHVVDPHQWR� QR ULWLHQH WDOL SULQFLSL FRVu
IRQGDPHQWDOL GD LQWHJUDUH O·RUGLQH SXEEOLFR LQWHUQD]LRQDOH DQFKH SHUFKp LO QRVWUR RUGLQDPHQWR FRQRVFH
LSRWHVL GL SHJQR VHQ]D VSRVVHVVDPHQWR�
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ed efficace della crisi di impresa, sembra destinato a svolgere un ruolo importante, sia
attraverso un sempre più diffuso riconoscimento (da parte del giudice o del legislatore)
al di là dei confini dell’ordinamento ove esso nacque, sia tramite l’affermazione negli
istituti di altri paesi delle esigenze di fondo di cui esso è espressione.
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ELENCO DELLE ABBREVIAZIONI DELLE RIVISTE STRANIERE

N.B. Le riviste del Regno Unito sono elencate senza l’indicazione del Paese. Quelle
edite in altri Stati recano fra parentesi quadre la relativa indicazione quando essa
non risulti immediatamente evidente dal titolo.
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PARTE I

Esemplare di debenture costitutiva di fixed e floating charges
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THIS DEBENTURE dated , is made as a deed between:

(1) LIMITED of (registered in England no.[ ]) (the ”Company”);

(2) as administrative agent under the terms of the Credit Agreement (as defined below)
and as trustee for the Secured Creditors (as defined below) (the ”Agent”).

RECITALS

(A) Under the terms of the Credit Agreement, the Lenders (as defined in the Credit Agree-
ment)haveagreed tomakecertain loans to theBorrowers (asdefined in theCreditAgreement)upon
the terms and conditions set out in the Credit Agreement.

(B) Under the terms of the Guaranty (as defined below), the Company has agreed to gua-
rantee the obligations of the Borrowers under the Credit Agreement and to guarantee certain other
obligations owed to the Secured Creditors as more fully and upon the terms set out therein.

(C) It is a condition precedent to the making of loans and issuing of letters of credit under
the Credit Agreement that the Company shall have executed and delivered this deed to the Agent.

NOW IT IS AGREED:

1. INTERPRETATION

1.1 Definitions

Unless the context requires otherwise or a word or phrase is differently defined in this deed,
words and phrases defined in the Credit Agreement shall have the same meanings in this deed and,
in addition, unless the context requires otherwise:

”Administration” means administration under Part II of the Insolvency Act 1986;

“Assets” means business, undertaking, property assets, revenues, rights and uncalled capi-
tal, present and future, and any interest therein;

“Bank Balances” means all moneys (including interest) now or hereafter standing to the cre-
dit of any account (including the Nominated Account but excluding any current trading account)
now or hereafter held by the Company with any bank, and the debts represented by such moneys;

”Book Debts” means all book and other debts of any naturewhatsoever now or hereafter due
or owing to the Company (including, but without limitation, the benefit of all amounts due or owing
from any government or governmental agency, whether by way of repayment or refund in respect
of any Tax or otherwise, but excluding all moneys now or hereafter standing to the credit of any
account now or hereafter held by the Company with any bank), and the benefit of (including the
proceedsofall claimsunder)all rights, securities,guarantees, indemnities, lettersof creditand insu-
rances of any nature whatsoever now or hereafter enjoyed or held by the Company in relation there-
to;

”Charged Assets”means Assets from time to time subject, or expressed to be subject, to
the Charges, or any part of those Assets;

”Charged Investments” means Investments from time to time subject, or expressed to be
subject, to the Charges, or any part of those Investments;

”Charges” means all or any of the Security created, or which may at any time be created, by
or pursuant to this deed;

”Credit Agreement” means the Credit Agreement dated as of among the Borrowers,
the Lenders from time to time party thereto, and as arrangers,

as co-arranger as administrative agent;

”Debentures” means and includes debenture stock, loan stock, bonds, notes and certificate
of deposit;

”Delegate” means a delegate appointed pursuant to Clause 15.5;

”Depositary” means any bank with which a Nominated Account has been opened;
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”Dissolution” means any of the bankruptcy, insolvency, liquidation, amalgamation, recon-
struction, reorganisation, administration, administrative or other receivership, or dissolution of a
person, any equivalentor analogousproceeding bywhatever nameknown and in whatever jurisdic-
tion or the presentation of a petition for the making of an administration order (or any equivalent
or analogous order) or the passing of a resolution for or with a view to any of the foregoing;

”Event of Default” has the meaning set out in the Credit Agreement;

”Fixtures”means fixtures, fittings (including trade fixturesand fittings) and fixed plant, ma-
chinery and equipment;

”Guaranty” means the Guaranty in substantially the form of Exhibit to the Credit Agree-
ment dated as of , made by the parties named therein including the Company;

”Insolvency Act” means the Insolvency Act, 1986;

”Intellectual Property Rights” means patents, designs, copyrights, rights in trade marks and
service marks, rights in confidential information, rights in know how, and any interests (including
by way of licence) in any of the foregoing, and any other associated or modified or re-enacted, and
include references to all bye-laws, instruments, orders and regulations for the time being made the-
reunder or deriving validity therefrom.

1.2 References to legal terms

Any reference to any English legal term for any action, remedy, method of judicial procee-
ding, legal document, legal status, court, official or any legal concept or thing shall, in respect of
a jurisdiction other than England, be deemed to include what most nearly approximates in that juri-
sdiction to the English legal term.

1.3 References to Deeds and Instruments

Unless the context otherwise requires, references in this deed to this “deed” or any other de-
ed, agreement or instrument including, without limitation, the Credit Agreement and the Guaranty,
are references to this deed or, as the case may be, the relevant deed, agreement or instrument as
amended, supplemented, replaced or novated fromtime to timeand includea reference to anydocu-
ment which amends, supplements, replaces, novates or is entered into, made or given pursuant to
or in accordance with any of the terms of this deed or, as the case may be, the relevant deed, agree-
ment or instrument.

2. COVENANT TO DISCHARGE OBLIGATIONS

2.1 Covenant to Pay

The Company covenants with, and guarantees to, the Agent that it will on demand pay and
discharge all Secured Liabilities at the time or the times when due and in the currency or currencies
inwhich, theSecuredLiabilitiesareexpressed tobepayable in themannerprovided for in theCredit
Agreement, the Guaranty or any other Credit Document or, as the case may be, this deed.

2.2 Validity of Demands

Any person dealing with the Agent or any Receiver shall not be concerned to see or enquire
as to the validity of any demand made under this deed.

3. SECURITY

3.1 Charging Provision

The Company, with full title guarantee and as continuing security for the payment and di-
scharge of all Secured Liabilities, charges in favour of the Agent for the benefit of the Secured Cre-
ditors:

3.1.1 by way of first legal mortgage, the Real Property described in Schedule 1 and
all other Real Property now vested in the Company;
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3.1.2 by way of first fixed equitable charge, all Real Property now vested in the
Company (and not effectively charged pursuant to Clause 3.l.1) and all Real
Property acquired by it after the date of this deed;

3.1.3 by way of first fixed charge:
3.1.3.1 all plant, machinery and equipment now or hereafter owned by the

Company (and not effectively charged by Clause 3.1.1 or 3.1.2), and
its interest in any plant, machinery or equipment now or hereafter
in its possession;

3.1.3.2 all Investments now or hereafter beneficially owned by the
Company, and all dividends, interest and other distributions paid or
payable in respect thereof;

3.1.3.3 all its Rights under or in connection with any contracts or policies
of insurance or indemnities taken out now or hereafter by or on
behalf of the Company or (to the extent of its interest) in which the
Company has an interest, and all claims of whatsoever nature
relating thereto and returns of premium in respect thereof;

3.1.3.4 all the present and future goodwill of the Company;
3.1.3.5 all the present and future uncalled capital of the Company;
3.1.3.6 all the present and future Intellectual Property Rights of the

Company subject to any necessary third party consents being
obtained (which the Company shall use its best efforts to procure);

3.1.3.7 all Book Debts
3.1.3.8 all Bank Balances;
3.1.8.9 all Negotiable Instruments;
3.1.3.10 all its Rights under or in connection with all present and future

licences held in connection with the business of the Company or
the use of any Charged Asset (but excluding any such licence which
requires the consent of the licensor for the creation of this Charge
and in respect of which such consent has not been obtained), and
the right to recover and receive all compensation which might be
payable to it in respect of such licences; and

3.1.4 by way of first floating charge, all its Assets including Assets expressed to be
charged pursuant to Clauses 3.1.1, 3.1.2 and 3.1.3.

3.2 Conversion of Floating Charge

3.2.1 The Agent may at any time by notice to the Company convert the floating Charge
created by Clause 3.1.4 into a fixed Charge as regards such Charged Assets as
shall be specified (whether generally or specifically) in that notice where such
assets specified in such notice are considered by the Agent in its sole discretion
to be in jeopardy or following the occurrence of an Event of Default.

3.2.2 If, without the prior written consent of the Agent, the Company creates or permits
to subsist any Security (other than that permitted by Clause 4.1 or Clause 14.1.5)
on, over or with respect to any of the Charged Assets, or attempts to do so, or
if any person levies or attempts to levy any distress, attachment, execution or
other legal process against any of the Charged Assets, the floating Charge created
by this deed over the Charged Assets the subject of such Security or process shall
be deemed to have been automatically converted into a fixed Charge the instant
before such event occurs.

3.3 Acquisition of Real Property

The Company shall:
3.3.1 promptly notify the Agent of any existing or future contract for it to acquire any

Real Property;
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3.3.2 notify the Agent as soon as it becomes entitled to acquire legal title to any Real
Property and take such steps as the Agent may require to vest such title in the
Company or, if the Charges have become enforceable, in the Agent or as it may
direct;

3.3.3 if title to such Real Property is (either before or after its acquisition) registered
or required to be registered under the Land Registration Act 1925, notify the
Agent of its title number as soon as it is available and, when applying to H. M.
Land Registry for registration as the registered proprietor, request the Chief Land
Registrar to enter a notice of this deed and the restriction referred to in Clause
6 on the charges register of the relevant title; and

3.3.4 execute and deliver, or procure that there is executed and delivered, to the Agent,
in respect of any Real Property which becomes vested in the Company or any
nominee of the Company after the execution of this deed:
3.3.4.1 a first legal mortgage supplemental to and on the terms and

conditions of this deed and in such form as the Agent may require
(acting reasonably); or

3.3.4.2 if such Real Property is situate in a jurisdiction outside England and
Wales, such other instrument or such other terms and conditions as
may, in the reasonable opinion of the Agent, be appropriate to create
a similar security in that jurisdiction in favour of the Agent; or

3.3.4.3 in either case, to secure the payment or discharge of the Secured
Liabilities.

3.4 Documents of Title

The Company shall, immediately upon the execution of this deed or, if later, upon receipt
by it or for its account, deposit with the Agent by way of security for the Secured Liabilities all title
deeds and documents relating to all Real Property now vested in the Company or acquired by it after
the date of this deed.

4. RESTRICTIONS ON DEALING
4.1 Security

The Company shall not, without the prior written consent of the Agent, create or permit to
subsist any Security on, over or with respect to any of its Assets except for:

4.1.1 the Charges, or
4.1.2 liens permitted under Section 8.03 of the Credit Agreement.

4.2 Disposal

The Company shall not, without the prior written consent of the Agent, sell, transfer, assign,
lease or hire out, factor, discount, licence, lend, part with its interest in or otherwise dispose of any
of its Assets other than disposals which are permitted under the Credit Agreement or permit the sa-
me to occur, or agree to do any of the foregoing, provided that, until:

4.2.1 the floating Charge created by Clause 3.1.4 is converted into a fixed Charge; or
4.2.2 the Charges become enforceable and the Agent takes any step to enforce the

Charges or gives notice to the Company that this exception is no longer to apply,
the Company may hold, enjoy and deal in the ordinary course of its business with those of

its Assets which are at the relevant time not expressed to be subject to a fixed Charge and which
are otherwise permitted to be sold or transferred pursuant to the Credit Agreement.

5. GENERAL COVENANTS
The Company shall:

5.1 carry on and conduct its affairs and business in a proper and efficient manner and ensure
that there is not material change in the nature of its business; and promptly notify the Agent of any
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litigation, arbitration or administrative proceedings commenced, pending or threatened against it
and any other event which could have a material adverse effect on the Company;

5.2 effect and maintain such insurances in respect of its Assets as are normally maintained by,
and in respect of such risks as are normally insured against by, prudent companies carrying on
similar businesses to that of the Company and any other insurances in respect of such risks as the
Agent may reasonably require and, if the Agent so requires, such insurances shall be maintained
with such insurers, in such amounts and on such terms as the Agent may require;

5.3 not do or omit to do, or permit or suffer to be done or omitted to be done, anything which
might render any of its insurances void, voidable or unenforceable;

5.4 produce to the Agent on demand a copy of all insurance policies effected by it and the
related premium receipts;

5.5 keep or cause to be kept in good and substantial repair and good working order all the
Charged Assets and ensure that any authorised representative of the Agent is able at all reasonable
times, and on receipt of reasonable notice, to view the state of repair of the Charged Assets;

5.6 punctually pay, as the same become due, all rent, rates, taxes, assessments, impositions and
outgoings payable in respect of the Charged Assets, and produce to the Agent on demand the
related receipts;

5.7 punctually pay, as the same become due, all debts and liabilities which by law would have
priority over all or any part of the Secured Liabilities;

5.8 not fix or permit the affixing of any of the Charged Assets to any Real Property which is not
itself a Charged Asset;

5.9 not do, or suffer to be done, anything which could prejudice the Charges or the position of
the Agent under this deed;

5.10 if it has not already done so, in the case of any plant, machinery and equipment subject to a
fixed Charge located on leasehold premises, obtain written confirmation from the lessor of any
such premises that it waives absolutely all Rights it may have now or at any time in the future over
any of such plant, machinery and equipment;

6. LAND REGISTRY

The Company and the Agent apply to H.M. Land Registry:

6.1 for a notice in the following terms to be entered on the register of the title to any of the
Company’s Real Property registered under the Land Registration Act 1925:

“Exceptunderanorderof theRegistrar nodisposition ordealing by theproprietorof the land
or made in exercise of powers conferred by any permitted mortgage or charge ranking after the De-
benture dated made by the Company in favour of is to be registered without
the consent of the proprietor for the time being of the Debenture dated as of made by the
Company in favour of ”; and

6.2 for a notice of the floating Charge created by this deed to be entered on the said register.

7. INTELLECTUAL PROPERTY

The Company shall:

7.1 do all things necessary to safeguard and maintain its Intellectual Property Rights now or
hereafter used in or necessary for its business including:

7.1.1 maintaining any registerable Intellectual Property Rights on the relevant register,
including, but without limitation, payment of all renewal fees due in respect
thereof;
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7.1.2 observing all covenants and stipulations relating to such Intellectual Property
Rights;

7.1.3 obtaining all necessary registrations in relation to such Intellectual Property
Rights; and

7.1.4 commencing and diligently prosecuting all proceedings necessary to prevent any
infringement of any such Intellectual Property Rights or to recover damages in
respect thereof;

7.2 without prejudice to Clause 4.2, not, without the prior written consent of the Agent, grant
any exclusive registered user agreement or exclusive licence in relation to any such Intellectual
Property Rights which may be material to the operation of the business of the Company or its
Subsidiaries; and

7.3 promptly notify the Agent of any existing or future contract for it to acquire (by licence or
otherwise), or application to register, any Intellectual Property Rights.

8. BOOK DEBTS AND BANK BALANCES

8.1 Collection of Book Debts

Except as the Agent may otherwise direct, the Company shall:

8.1.1 get in and realise:

8.1.1.1 all Book Debts;

8.1.1.2 all Negotiable Instruments;

8.1.1.3 all Charged Investments which the Agent has agreed in writing shall
not be subject to Clause 9;

8.1.1.4 all royalties, fees and income of like nature in relation to its
Intellectual Property Rights now or hereafter used in or necessary
for its business,

in the ordinary course of its business (which shall not include or extend to selling or assi-
gning or in any other way factoring or discounting the same), and hold the proceeds of such
getting in and realisation until payment in accordance with Clause 8.1.2) upon trust for the Agent;
and

8.1.2 pay the proceeds of such getting in and realisation into the Nominated Account.

8.2 Withdrawals

Except with the prior written consent of the Agent, the Company shall not withdraw all or
any part of the Bank Balances.

8.3 Other Restrictions

Without prejudice and in addition to Clauses 4.1 and 4.2:

8.3.1 the Company shall immediately deliver to the Agent on demand such documents
relating to such of the Book Debts and the Bank Balances as the Agent (acting
reasonably) may specify;

8.3.2 except for the Charges, the Company shall not create or permit to subsist any
Security over all or any part of the Book Debts or the Bank Balances;

8.3.3 except as required by Clause 8.3.4, the Company shall not sell, factor, discount,
transfer, assign, lend or otherwise dispose of all or any part of the Book Debts
or the Bank Balances; and

8.3.4 following the occurrence of an Event of Default the Company shall immediately
execute and deliver to the Agent on demand, in such form as the Agent may
reasonably require, a statutory assignment of all the Company’s right, title and
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interest in and to such of the Book Debts and Bank Balances as the Agent may
specify (either generally or specifically), and give such notices to the relevant
debtors and take all such other steps as the Agent may reasonably require to
perfect or protect such assignment.

8.4 Notice of Charge over Bank Balances

The Company shall:
8.4.1 forthwith give notice to the applicable legal and regulatory authorities of the fixed

Charge created pursuant to Clause 3.1.3.8 and such instructions as the Agent may
direct to each person with whom the Company holds Bank Balances; and

8.4.2 use its best efforts to procure that each such person acknowledges in writing to
the Agent that such Bank Balances are subject to the fixed Charge created
pursuant to Clause 3.1.3.8 and that to the fullest extent permitted by applicable
law, such person waives and agrees not to exercise any right of set-off or any
other equities in respect of such Bank Balances.

8.5 Application of Bank Balances

At any time after the Charges have become enforceable the Agent may apply the Bank Ba-
lances in or towards payment and discharge of the Secured Liabilities.

9. CHARGED INVESTMENTS

9.1 Deposit of Charged Investments and Transfers

Immediately after the execution of this deed the Company shall deposit with the Agent:
9.1.1 all certificates, documents of title and other documentary evidence of ownership

in relation to the Charged Investments; and
9.1.2 transfers of the Charged Investments duly executed by the company or its

nominee with the name of the transferee left in blank or, if the Agent so requires,
duly executed by the Company or its nominee in favour of the Agent (or the
Agent’s nominee) and stamped, and such other documents as the Agent may
require to enable the Agent (or the Agent’s nominee) or, after the occurence of
an Event of Default, any purchaser to be registered as the owner of, or otherwise
obtain legal title to, the Charged Investments.

9.2 Covenants

The Company shall:
9.2.1 duly and promptly pay and indemnify the Agent (or the Agent’s nominee) against

all calls and other moneys which may lawfully be required to b paid in respect
of any of the Charged Investments; and

9.2.2 if requested by the Agent and immediately upon receipt, deliver to the Agent
a copy of every circular, notice, report set of accounts or other document received
by the company or its nominee in connection with any of the Charged
Investments.

9.3 Voting Rights, Dividends, etc.

Until the Charges shall become enforceable, all voting and other Rights related to the Char-
ged Investments may be exercised by the Company, or shall be exercised in accordance with its di-
rection, for any purpose not inconsistent with the terms of this deed or the Credit Agreement; and
all dìvidends, interests and other distributions paid in respect of the Charged Investments shall be
paid in the Nominated Account.

Upon the charges becoming enforceable:
9.3.1 the Agent or, the case may be, the Receiver shall be entitled to exercise or direct

the exercise of all voting and other Rights now or at any time relating to the
Charged Investments;
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9.3.2 the Company shall comply or procure the compliance with any direction of the
Agent or, the case may be, the Receiver in respect of the exercise of such voting
or other Rights and shall deliver to the Agent or, the case may be, the Receiver
such form of proxy or other appropriate form of authorisation to enable the Agent
or, the case may be, the Receiver to exercise such voting and other Rights, and

9.3.3 the Agent shall be entitled to receive and retain all dividends, interest and other
distribution paid in respect of the Charged Investments and apply them in or
towards the payment or discharge of the Secured Liabilities.

10. REPRESENTATIONS AND WARRANTIES

The Company represents and warrants to the Agent that:

10.1 the Company is a limited company duly incorporated and existing under the Companies
Act 1985 and has the power and authority to own its Assets and to conduct the operations which it
conducts and proposes to conduct;

10.2 the Company has the power to enter into, and perform and comply with its obligations
under this deed and to create the Charges;

10.3 all actions, conditions and things required to be taken, fulfilled and done (including the
obtaining of any necessary consents) in order to (i) enable the Company lawfully to enter into, and
perform and comply with its obligations under, this deed, (ii) ensure that those obligations are
valid, legal, binding and enforceable, (iii) permit the creation of the Charges and ensure that (sub-
ject to all necessary registrations thereof being made) the Charges are valid, legal binding and
enforceable and have and will have the priority and ranking which they are expressed to have, and
(iv) make this deed admissible in evidence in the courts of England, have be taken, fulfilled and
done;

10.4 the obligations of the Company under this deed and (subject to all necessary registrations
thereof being made) the Charges are and will be until fully discharged valid, legal, binding and
enforceable and, in the case of the Charges, have and will have the effect and the priority and
ranking which they are expressed to have;

10.5 the Company’s entry into, and performance of and compliance with its obligations under
this deed and the creation of the Charges under this deed, do not and will not:

10.5.1 violate or exceed any powers or restrictions granted or imposed by any law to
which it is subject or by its memorandum or articles of association;

10.5.2 violate any agreement to which the Company is a party or which is binding on
the Company or its Assets; or

10.5.3 result in the existence of, or oblige ’the Company to create, any Security over
its Assets (other than the Charges);

10.6 no Security (other than that permitted by Clause 4.1) exists on, over or with respect to any
of the Charged Assets at the date of this deed;

10.7 the Company is the sole beneficial owner of its Assets;

10.8 no litigation, arbitration or administrative proceeding is current, pending or threatened so
far as the Company is aware (i) to restrain the entry into, or performance or enforcement of or
compliance with any of the Company’s obligations under, this deed, (ii) to restrain the creation of
the Charges under this deed or (iii) which may materially affect the value of, or Rights of the
Company or the Agent in respect of, the Charged Assets and which, in any such case, will have a
material adverse effect on the ability of the Company to perform its obligations under this deed;
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10.9 no Dissolution of the Company has occurred;

10.10 the Company is not insolvent or unable to pay its debts and could not be deemed by a court
to be unable to pay its debts within the meaning of Section 123 of the Insolvency Act 1986 nor will
it become so in consequence of entering into this deed; and

10.11 each of the representations and warranties in Clauses 10.1, 10.2, 10.3, 10.4,

10.5, 10.7, 10.8 and 10.9, will be correct and complied with in all respects at all times during
the continuance of the Charges as if repeated then by reference to the then existing circumstances.

11. FURTHER ASSURANCES
11.1 General

The Company shall, at its own cost, promptly execute arid do all such assurances, acts and
things in such form as the Agent may from time to time require:

11.1.1 for perfecting, preserving or protecting the Charges or the priority of the Charges;
and

11.2 for facilitating the realisation of the Charged Assets or the exercise of any Rights vested in
the Agent or in any Receiver, and shall in particular, but without limitation, execute all such tran-
sfers, conveyances, assignments and assurances of the Charged Assets whether to the Agent or to
its norninees or otherwise, and give all such notices, orders, instructions and directions which the
Agent may consider expedient.

11.2 Specific Security

Without prejudice to the generality of Clause 11.1, the Company shall, at its own cost, prom-
ptly execute and deliver to the Agent in such form as the Agent may require such other Security over
such of the Assets of the Company as shall be required by the Agent (whether generally or specifi-
cally, and whether for the purpose of obtaining legal title to the relevant Assets, creating Security
which is effective under the laws of a foreign jurisdiction, or otherwise).

12. ENFORCEMENT

12.1 Charges Shall Become Enforceable

The Charges shall become enforceable, and the powers conferred by section 101 of the Law
of Property Act 1925 as varied and extended by this deed shall be exercisable, upon and at any time
after the occurrence of an Event of Default.

12.2 Section 101 Law of Property Act 1925

The powers conferred by section 101 of the Law of Property Act 1925, as varied and exten-
ded by this deed, shall be deemed to have arisen immediately on the execution of this deed.

12.3 Sections 93 and 103 Law of Property Act 1925

Sections 93 and 103 of the Law of Property Act 1925 shall not apply to this deed.

13. APPOINTMENT OF RECEIVERS
13.1 Appointment

At any time:

13.1.1 after the Charges have become enforceable (whether or not the Agent shall have
taken possession of the Charged Assets); or

13.1.2 at the request of the Company; or

13.1.3 following the Dissolution of the Company, without any notice or further notice,
the Agent may by deed, or writing signed by any officer or manager of the Agent
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or any person authorised for this purpose by the Agent, appoint any person to
be Receiver, and may similarly remove any Receiver (subject to any requirement
for an order of the court in the case of an administrative receiver) whether or
not it appoints any person in his place. If the Agent appoints more than one person
as Receiver, the Agent may give the relevant persons power to act either jointly
or severally.

13.2 Scope of Appointment

Any Receiver may be appointed either Receiver of all the Charged Assets or Receiver of
such part of the Charged Assets as may be specified in the appointment. In the latter case, the Rights
conferred on a Receiver by Clause 14 shall have effect as though every reference in that clause to
the ”Charged Assets” were a reference to the part of such Charged Assets so specified or any part
thereof.

14. RIGHTS OF RECEIVERS
14.1 Rights

Any Receiver appointed under this deed shall (subject to any contrary provision specified
in his appointment) have the Right, either in his own name or in the name of the Company or other-
wise and in such manner and upon such terms and conditions as the Receiver thinks fit:

14.1.1 to enter upon, take possession of, and collect and get in the Charged Assets;

14.1.2 to manage and carry on any business of the Company including the Right to enter
into any contract or arrangement and to perform, repudiate, rescind or vary any
contract or arrangement to which the Company be a party;

14.1.3 to sell, transfer, assign, redeem, exchange, hire out and lend the Charged Assets,
grant leases, tenancies, licences, rights of user and renewals and accept surrenders
of and re-enter upon leases, tenancies, licences and rights of user of the Charged
Assets, and otherwise dispose of or realise the Charged Assets (including in each
case any Fixtures, which may be sold separately from the Real Property
containing them), either by public offer or auction, tender or private contract (with
or without advertisement and in any lots) to any person (including any of the
Secured Creditors) and for rent premiums or other compensation or consideration
(whether comprising cash, Debentures or other obligations, Investments or other
valuable consideration of any kind, and whether payable or deliverable in a lump
sum or by instalments);

14.1.4 without prejudice to the generality of Clause 14.1.3, to do any of the following
acts and things:

14.1.4.1 to promote or procure the formation of any new company, whether
or not a wholly owned Subsidiary of the Agent;

14.1.4.2 to subscribe for or acquire (for cash or otherwise) any investment
in or of such new company;

14.1.4.3 to sell, transfer, assign, redeem, hire out and lend the Charged Assets,
and to grant leases, tenancies, licences and rights of user of the
Charged Assets to any such new company or any person whatsoever
and accept as consideration or part of the consideration therefor any
Investments in or of any such new company or person allow the
payment of the whole or any part of such consideration to remain
deferred or outstanding; and

14.1.4.4 to sell, transfer, assign, exchange and otherwise dispose of or realise
any such Investments or deferred consideration or part thereof or
any Rights relating thereto;

14.1.5 for the purpose of exercising any of the Rights conferred on him by or pursuant
to this deed or of defraying any costs, charges, losses, liabilities or expenses
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(including his remuneration) incurred by or due to him in the exercise thereof
or for any other purpose, borrow or raise money either unsecured or on the
security of the Charged Assets (either in priority to the Charges or otherwise)
and generally on such terms and conditions as he may think fit;

14.1.6 to make or require the directors of the Company to make such calls in respect
of any uncalled capital of the Company as he may think expedient and to enforce
payment of any call so made by action (in the name of the Company or the
Receiver as may be thought fit) or otherwise;

14.1.7 to enter into bonds, covenants, commitments, guarantees, indemnities and like
matters and to make all payments needed to effect, maintain or satisfy the same;

14.1.8 to reach agreements and make arrangements with, and to make allowances to,
any lessees, tenants or other persons from whom any rents or profits may be
receivable (including those relating to the grant of any licences, or the review
of rent in accordance with the terms of, and the variation of, the provisions of
any leases, tenancies, licences or rights of user affecting the Charged Assets);

14.1.9 to manage and use the Charged Assets and to exercise and do (or permit the
Company or its nominee to exercise and do) all such Rights and things as the
Receiver would be capable of exercising or doing if he were the absolute
beneficial owner of the Charged Assets and in particular, but without limitation,
to exercise any Rights of enforcing any Security by foreclosure, sale or otherwise
and all Rights relating to Investments and to arrange for or provide all services
which he may deem proper for the efficient management or use of the Charged
Assets or the exercise of such Rights;

14.1.10 to make and effect decorations, repairs, structural and other alterations,
improvements and additions in or to the Charged Assets (including, but without
limitation, the development or redevelopment of any Real Property thereon) and
to purchase or otherwise acquire any materials, articles or things and do anything
else in connection with the Charged Assets as he may think desirable for the
purpose of making them productive or more productive, increasing their letting
or market value, or protecting the Charges;

14.1.11 to settle, adjust, refer to arbitration, compromise and arrange any claims,
accounts, disputes, questions and demands with or by any person who is or claims
to be a creditor of the Company or relating in any way to the Charged Assets;

14.1.12 to bring, prosecute, enforce, defend and abandon actions, suits and proceedings
in relation to the Charged Assets or any of the businesses of the Company;

14.1.13 to redeem any Security (whether or not having priority to the Charges) over the
Charged Assets and to settle the accounts of encumbrancers, and any accounts
so settled shall be conclusive and binding on the Company;

14 1.14 to appoint, hire and employ officers, employees, contractors, agents and advisors
of all kinds and to discharge any such persons and any such persons appointed,
hired or employed by the Company;

14.1.15 to exercise all the powers set out in Schedule 1 to the Insolvency Act as in force
at the date of this deed (whether or not in force at the date of exercise and whether
or not the Receiver is an administrative receiver); and

14.1.16 to do all such other acts and things he may consider necessary or expedient for
the realisation of the Charged Assets or incidental to the exercise of any of the
Rights conferred on the Receiver under or in connection with this deed, the Law
of Property Act 1925 or the Insolvency Act and to concur in the doing of anything
which he has the Right to do and to do any such thing jointly with any other
person.

14.2 Agent of Company
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Any Receiver shall be the agent of the Company for all purposes and the Company shall be
solely responsible for his contracts, engagements, acts, omissions, defaults and losses and for all
liabilities incurred by him.

14.3 Remuneration

Subject to section 36 of the Insolvency Act, the Agent may from time to time determine the
remuneration of any Receiver (without being limited to the maximum rate specified in section
109(6) of the Law of Property Act 1925) and may direct payment of such remuneration out of mo-
neys accruing to him as Receiver but the Company alone shall be liable for the payment of such
remuneration and for all other costs, charges and expenses of the Receiver.

15. RIGHTS OF AGENT
15.1 Rights of Receiver

Any Rights conferred by this deed upon a Receiver may be exercised by the Agent after the
Charges have become enforceable, irrespective of whether the Agent shall have taken possession
or appointed a Receiver.

15.2 Redemption of Security

The Agent may at any time redeem any Security over the Charged Assets having priority
to the Charges or procure the transfer thereof to the Agent and may settle the accounts of encum-
brancers. Any accounts so settled shall, in the absence of manifest error, be conclusive and binding
on the Company. The Company shall on demand pay to the Agent all principal moneys, interest,
costs, charges, losses, liabilities and expenses of and incidental to any such redemption or transfer.

15.3 Suspense Account

The Agent may, for as long as any of the Secured Liabilities for which any other person may
be liable as principal debtor or as co-surety with the Company have not been paid or discharged in
full, at its sole discretion (acting reasonably), place and retain on a suspense account, for as long
as it considers fit, any moneys received, recovered or realised under or in connection with this deed
to the extent of such Secured Liabilities without any obligation on the part of the Agent to apply
the same in or towards the discharge of such Secured Liabilities.

15.4 New Account

At any time following (i) the Agent receiving notice (either actual or constructive) of any
subsequent Security affecting the Charged Assets or (ii) the Dissolution of the Company, the Agent
may open a new account in the name of the Company (whether or not it permits any existing account
to continue). If the Agent does not open such a new account, it shall nevertheless be treated as if
it had done so at the time when the notice was received or was deemed to have been received or,
as the case may be, the Dissolution commenced. Thereafter, all payments made by the Company
to the Agent or received by the Agent for the account of the Company shall be credited or treated
as having been credited to the new account and shall not operate to reduce the amount secured by
this deed at the time when the Agent received or was deemed to have received such notice or, as
the case may be, the Dissolution commenced.

15.5 Delegation

The Agent may delegate in any manner to any person any of the Rights which are for the
time being exercisable by the Agent under this deed. Any such delegation may be made upon such
terms and conditions (including power to sub-delegate) as the Agent may think fit.

15.6 Set-Off

The Agent may, without notice to the Company and without prejudice to any of the Agent’s
other Rights, set off any Secured Liabilities which are due and unpaid against any obligation (whe-
ther or not matured) owed by the Agent to the Company, regardless of the place of payment or boo-
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king branch, and for that purpose the Agent may convert one currency into another at the rate of
exchange determined by the Agent in its absolute discretion to be prevailing at the date of set-off.

16. APPLICATION OF MONEYS

All moneys arising from the exercise of the powers of enforcement under this deed shall (ex-
cept as may be otherwise required by applicable law) be held and applied in the following order of
priority (but without prejudice to the right of the Agent to recover any shortfall from the Company):

16.1 in or towards payment of all costs, charges, losses, liabilities and expenses of and incidental
to the appointment of any Receiver and the exercise of any of his Rights including his remunera-
tion and all outgoings paid by him;

16.2 in or towards the payment or discharge of such of the Secured Liabilities in such order as
the Agent in its absolute discretion may from time to time determine; and

16.3 after all the Secured Liabilities have been paid or discharged in full, in payment of any
surplus to the Company or other person entitled to it.

17. LIABILITY OF AGENT, RECEVERS AND DELEGATES

17.1 Possession

If the Agent, any Receiver or any Delegate shall take possession of the Charged Assets it
or he may at any time relinquish such possession

17.2 Agent’s Liability

The Agent shall not in any circumstances (whether by reason of taking possession of the
Charged Assets or for any other reason whatsoever and whether as mortgagee in possession or on
any other basis whatsoever):

17.2.1 be liable to account to the Company or any other person for anything except
the Agent’s own actual receipts; or

17.2.2 be liable to the Company or any other person for any costs, charges, losses,
damages, liabilities or expenses arising from or connected with any realisation
of the Charged Assets or from any act, default, omission or misconduct of the
Agent, its officers, employees or agents in relation to the Charged Assets except
to the extent that they shall be caused by the Agent’s own fraud, gross negligence
or wilful misconduct or that of its officers or employees.

17.3 Receiver’s Liability

All the provisions of Clause 17.2 shall apply,mutatis mutandis, in respect of the liability of
any Receiver or Delegate or any officer, employee or agent of the Agent, any Receiver or any Dele-
gate.

17.4 lndemnity

TheAgentandeveryReceiver,Delegate,attorney,manager,agentorotherpersonappointed
by the Agent hereunder shall be entitled to be indemnified out of the Charged Assets in respect of
all liabilities and expenses incurred by any of them in the execution or reasonable purported execu-
tion of any of its Rights and against all actions, proceedings, costs, claims and demands in respect
of any matter or thing done or omitted in anyway relating to the Charged Assets, and the Agent and
any such Receiver, Delegate, attorney, manager, agent or other person appointed by the Agent he-
reunder may retain and pay all sums in respect of the same out of any moneys received except if
such liabilities and expenses are incurred as a result of the gross negligence or wilful default of the
Agent, Receiver, Delegate, attorney, manager, agent or other person appointed by the Agent.
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18. PROTECTION OF THIRD PARTIES

No person dealing with the Agent, any Receiver or any Delegate shall beconcerned to enqui-
re whether any event has happened upon which any of the Rights conferred under or in connection
with this deed, the Law of Property Act 1925 or the Insolvency Act are or may be exercisable, whe-
ther any consents, regulations, restrictions or directions relating to such Rights have been obtained
or complied with or otherwise as to the propriety or regularity of acts purporting or intended to be
in exercise of any such Rights or as to the application of any money borrowed or raised or other
proceeds of enforcement. All the protections to purchasers contained in sections 104 and 107 of the
Law of Property Act 1925, section 42(3) of the Insolvency Act or in any other legislation for the
time being in force shall apply to any person purchasing from or dealing with the Agent, any Recei-
ver or any Delegate.

19. CONTINUING SECURITY

The Charges shall be continuing security for the Secured Liabilities and shall not be sati-
sfied, discharged or affected by any intermediate payment or settlement of account (whether or not
any Secured Liabilities remain outstanding thereafter) or any other matter or thing whatsoever.

20. OTHER SECURITY

The Charges shall be in addition to and shall not be prejudiced by any other Security or any
guarantee or indemnity or other document which the Agent may at any time hold for the payment
of the Secured Liabilities.

21. CHARGES NOT TO BE AFFECTED

Without prejudice to Clauses 19 and 20, neither the Charges nor the liability of the Company
for the Secured Liabilities shall be prejudiced or affected by:

21.1 any variation or amendment of, or waiver or release granted under or in connection with,
any other Security or any guarantee or indemnity or other document;

21.2 time being given, or any other indulgence or concession being granted, by the Agent to the
Company or any other person;

21.3 the taking, holding, failure to take or hold, varying, realisation, nonenforcement, non-per-
fection or release by the Agent or any other person of any other Security, or any guarantee or
indemnity or other person or document;

21.4 the Dissolution of the Company or any other person;

21.5 any change in the constitution of the Company;

21.6 any amalgamation, merger or reconstruction that may be effected by the Agent with any
other person or any sale or transfer of the whole or any part of the Assets of the Agent to any other
person;

21.7 the existence of any claim, set-off or other right which the Company may have at any time
against the Agent or any other person;

21.8 the making or absence of any demand for payment of any Secured Liabilities of the Compa-
ny or any other person, whether by the Agent or any other person;

21.9 any arrangement or compromise entered into by the Agent with the Company or any other
person; or
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21.10 any other thing done or omitted or neglected to be done by the Agent or any other person or
any other dealing, fact, matter or thing which, but for this provision, might operate to prejudice or
affect the liability of the Company for the Secured Liabilities.

22. RELEASE OF CHARGED ASSETS

22.1 Release of Charged Assets

If the Agent is satisfied, in its sole discretion, that:

22.1.1 all Secured Liabilities have been paid or discharged in full; or

22.1.2 Security or a guarantee for the Secured Liabilities, in each case acceptable to
the Agent, has been provided in substitution for this deed; then, subject to Clause
22.2, the Agent shall at the request and cost of the Company execute such deeds
and do all such acts and things as may be necessary to release the Charged Assets
from the Charges.

22.2 Retention of Deed

If the Company requests the Agent to release the Charged Assets from the Charges following
any payment or discharge made or Security or guarantee given in relation to the Secured Liabilities
by a person other than the Company (a ”Relevant Transaction”), the Agent shall be entitled to retain
this deed and shall not be obliged to release the Charged Assets from the Charges until the expiry
of the Retention Period (being the period which commences on the date when that Relevant Tran-
saction was made or given, and ends on the date falling one month after the expiration of the maxi-
mum period within which that Relevant Transaction can be avoided, reduced or invalidated by vir-
tue of any applicable law or for any other reason whatsoever) in relation to that Relevant
Transaction. If at any time before the expiry of that Retention Period the Dissolution of such other
person shall have commenced, the Agent may continue to retain this deed and shall not be obliged
to release the Charged Assets from the Charges for such further period as the Agent may determine.

23. POWER OF ATTORNEY

23.1 Appointment

The Company appoints, irrevocably and by way of security, the Agent, every Receiver and
every Delegate severally to be the attorney of the Company (with full powers of substitution and
delegation), on its behalf and in its name or otherwise, at such time and in such manner as the attor-
ney may think fit:

23.1.1 to do anything which the Company is obliged to do (but has not done) under
this deed including, but without limitation, to complete and execute any transfer
of or Security over the Charged Assets; and

23.1.2 generally to exercise all or any of the Rights conferred on the Agent, any Receiver
or any Delegate in relation to the Charged Assets or under or in connection with
this deed, the Law of Property Act 1925 or the Insolvency Act.

23.2 Ratification

The Company covenants to ratify and confirm whatever any attorney shall do or purport to
do in the exercise or purported exercise of the power of attorney in Clause 23.1.

24. CERTIFICATE TO BE CONCLUSIVE EVIDENCE

For all purposes, including any Proceedings, a copy of a certificate signed by an officer of
the Agent as to the amount of any indebtedness comprised in the Secured Liabilities or as to any
applicable rate of interest shall, in the absence of manifest error, be conclusive evidence against the
Company as to the amount or rate thereof.
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25. COSTS AND EXPENSES

The Company shall indemnify the Agent on demand against all reasonable costs, charges,
losses, liabilities, expenses and other sums (including legal, accountants’ and other professional fe-
es) and any Taxes thereon expended, paid, incurred or debited on account by the Agent in relation
to this deed, or any other document referred to in this deed, including, without limitation:

25.1 in connection with the negotiation, preparation, execution, stamping, filing, registration
and perfection of this deed;

25.2 in connection with the granting of any waiver or consent sought by the Company or in
connection with any variation, amendment, extension or modification of, or supplemental to, this
deed;

25.3 in enforcing, protecting, preserving or realising, or attempting to enforce, protect, preserve
or realise, the Agent’s Rights under this deed; and

25.4 in connection with or reasonable contemplation of any Proceedings or the recovery or at-
tempted recovery of any of the Secured Liabilities.

26. STAMP DUTY

The Company shall pay promptly, and in any event before any penalty becomes payable, all
stamp, documentary and similarTaxes, if any, payable in connectionwith theentry into,performan-
ce, enforcement or admissibility in evidence of this deed or any other document referred to in this
deed,andshall indemnify theAgentagainstany liability with respect to,or resulting fromanydelay
in paying or omission to pay, any such Tax.

27. NOTICES

27.1 Notices to Be in Writing

Any notice given or made under or in connection with the matters contemplated by this deed
shall be in writing.

27.2 Deemed Delivery

Any such notice shall be addressed as provided in Clause 27.3 and, if so addressed, shall be
deemed to have been duly given or made as follows:

27.2.1 if delivered personally, upon delivery at the address of the relevant party;

27.2.2 if sent by first class post, two Business Days after the date of posting in case
of a recipient with an address within the United Kingdom and seven Business
Days after the date of posting otherwise;

27.2.3 if sent by telex, when despatched but only if the recipient’s answerback appears
correctly at the start and end of the sender’s telex; and

27.2.4 if sent by fax, upon receipt by the relevant party,

27.2.5 provided that if, in accordance with the above provisions, any such communication
would otherwise be deemed to be given or made outside Working Hours, such
communication shall be deemed to be given or made at the start of the next period
of working Hours.

27.3 Parties’ Details

The relevant details of each party for the purposes of this deed, subject to Clause 27.2.4, are:

Party Addressee Address Fax
[ ] Limited
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27.4 Change of Details

Either party may notify the other party at any time of a change to its details for the purposes
of Clause 27.3 provided that such notification shall only be effective from:

27.4.1 the date specified in the notification as the date on which the change is to take
place; or

27.4.2 if no date is specified or the date specified is less than five Business Days after
the date on which notice is given, the date falling five Business Days after notice
of any such change has been given.

28. RIGHTS AND WAIVERS

28.1 Delay

No delay or omission or the part of the Agent in exercising any Right provided by law or
under this deed shall impair such Right or operate as a waiver thereof or of any other Right.

28.2 Single or Partial Exercise

The single or partial exercise by the Agent of any Right provided by law or under this deed
shall not preclude any other or further exercise thereof or the exercise of any other Right.

28.3 Rights to Be Cumulative

The Rights provided in this deed are cumulative with, and not exclusive of, any Rights pro-
vided by law.

29. INVALIDITY

If at any time any provision of this deed is or becomes illegal, invalid or unenforceable in
any respect under the law of any jurisdiction, neither:

29.1 the legality, validity or enforceability in that jurisdiction of any other provision of this deed;
nor

29.2 the legality, validity or enforceability under the law of any other jurisdiction of that or any
other provision of this deed, shall be affected or impaired.

30. ASSIGNMENT

The Agent may at any time, without the consent of the Company, assign or transfer the whole
or, as the case may be, any part of the Agent’s Rights under this deed to any person to whom the
wholeor any partof theAgent’sRightsunder theCreditAgreementshall beassigned or transferred.
The Company may not assign its rights under this deed without consent of the Agent.

31. GOVERNING LAW

This deed shall be governed by and construed in accordance with English law.

32. COUNTERPARTS

This deed may be executed in any number of counterparts and by the different parties hereto
on separate counterparts, each of which when so executed and delivered shall be an original, but
all the counterparts shall together constitute one and the same instrument.

EXECUTED AND DELIVERED AS A DEED on the date stated on the first page hereof.
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SCHEDULE 1

(Real Property)

Executed as a deed by )

[ ] )

acting by [ ] ) (director)

and [ ] ) (director/secretary)

Executed as a deed by )

)

acting by [ ] )

under its authority ) (authorised signatory)
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PARTE II

A) Insolvency Act 1986: PART III Receivership (sections 28/72) -
Estratto dalla PART VI, norme relative a: Adjustment of prior transaction
(administration and liquidation): sections 238/251 - Sections 426 Co-ope-
rations between courts exercising jurisdiction in relation to insolvency -
Schedule 1 Powers of administrator or administrative receiver - Schedu-
le 2 Powers of a Scottish receiver - Schedule 6 The categories of preferen-
tial debts

B) Insolvency Rules 1986 (SI 1986/1925): part. 3
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A)

INSOLVENCY ACT 1986

OMISSIS

PART III - RECEIVERSHIP

CHAPTER I - RECEIVERS AND MANAGERS (ENGLAND AND WALES)

PRELIMINARY AND GENERAL PROVISIONS

28. Extent of this Chapter

This chapter does not apply to receivers appointed under Chapter II of this Part (Scotland).

29. Definitions

(1) It is hereby declared that, except where the context otherwise requires;
(a) any reference in the Companies Act or this Act to a receiver or manager of the property

of a company, or to a receiver of it, includes a receiver or manager, or (as the case
may be) a receiver of part only of that property and a receiver only if the income arising
from the property or from part of it, and;

(b) any reference in the Companies Act to the appointment of a receiver or manager under
powers contained in an instrument includes an appointment made under powers which,
by virtue of any enactment, are implied in and have effect as if contained in an
instrument.

(2) In this Chapter ”administrative receiver” means;
(a) a receiver or manager of the whole (or substantially the whole) of a company’s property

appointed by or on behalf of the holders of any debentures of the company secured
by a charge which, as created, was a floating charge, or by such a charge and one or
more other securities; or

(b) a person who would be such a receiver or manager but for the appointment of some
other person as the receiver of part of the company’s property.

30. Disqualification of body corporate from acting as receiver

A body corporate is not qualified for appointment as receiver of the property of a company,
and any body corporate which acts as such a receiver is liable to a fine.

31. Disqualification of undischrged bankrupt

If a person being an undischarged bankrupt acts as receiver or manager of the property of
a company on behalf of debenture holders, he is liable to imprisonment or a fine, or both.

This does not apply to a receiver or a manager acting under an appointment made by the
court.



160

32. Power for court to appoint official receiver

Where the application is made to the court to appoint a receiver on behalf of the debenture
holders or other creditors of a company which is being wound up by the court, the official receiver
may be appointed.

RECEIVERS AND MANAGERS APPOINTED OUT OF COURT

33. Time from which appointment is effective

(1) The appointment of a person as a receiver or manager of a company’s property under powers
contained in an instrument;
(a) is of no effect unless it is accepted by that person before the end of the business day

next following that on which the instrument of appointment is received by him or on
his behalf, and

(b) subject to this, is deemed to be made at the time at which the instrument is so received.

(2) This section applies to the appointment of two or more persons as joint receivers or managers
of a company’s property under powers contained in an instrument, subject to such
modifications as may be prescribed by the rules.

34. Liability for invalid appointment

Where the appointment of a person as the receiver or manager of a company’s property
under powers contained in an instrument is discovered to be invalid (whether by virtue of the
invalidity of the instrument or otherwise), the court may order the person by whom or on whose
behalf the appointment was made to indemnify the person appointed against any liability which
arises solely by reason of the invalidity of the appointment.

35. Application to court for directions

(1) A receiver or manager of the property of the company appointed under powers contained
in an instrument, or the persons by whom or on whose behalf a receiver or manager has
been so appointed, may apply to the court for directions in relation to any particular matter
arising in connection with the performance of the functions of the receiver or manager.

(2) On such an application, the court may give such directions, or may make such order declaring
the rights of persons before the court or otherwise, as it thinks fit.

36. Court’s power to fix remuneration

(1) The court may, on an application made by the liquidator of a company, by order fix the
amount to be paid by way of remuneration to a person who, under powers contained in an
instrument, has been appointed receiver or manager of the company’s property.

(2) The court’s power under subsection (1), where no previous order has been made with respect
thereto under the subsection;
(a) extends to fixing the remuneration for any period before the making of the order or

the application for it,
(b) is exercisable notwithstanding that the receiver or manager has died or ceased to act

before the making of the order or the application, and
(c) where the receiver or manager has been paid or has retained for his remuneration for

any period before the making of the order any amount in excess of that so fixed for
that period, extends to requiring him or his personal representatives to account for the
excess or such part of it as may be specified in the order.



161

But the power conferred by paragraph (c) shall not be exercised as respects any period
before the making of the application for the order under this section, unless in the court’s
opinion there are special circumstances making it proper for the power to be exercised.

(3) The court may from time to time on an application made either by the liquidator or by the
receiver or manager, vary or amend an order made under subsection (1).

37. Liability for contracts, etc.

(1) A receiver or manager appointed under powers contained in an instrument (other than an
administrative receiver) is, to the same extent as if he had been appointed by order of the
court;

(a) personally liable on any contract entered into by him in performance of his functions
(except in so far as the contract otherwise provides) and on any contract of employment
adopted by him in the performance of those functions, and

(b) entitled in respect of that liability to indemnity out of the assets.

(2) For those purposes of subsection (1) (a), the receiver or manager is not to be taken to have
adopted a contract of employment by reason of anything done or omitted to be done within
14 days after his appointment.

(3) Subsection (1) does not limit any right to indemnity which the receiver or manager would
have apart from it, nor limit his liability on contracts entered into without authority, nor
confer any right to indemnity in respect of that liability.

(4) Where at any time the receiver or manager so appointed vacates office;

(a) his remuneration and any expenses properly incurred by him, and

(b) any indemnity to which he is entitles out of the assets of the company, shall be charges
on and paid out of any property of the company which is in his custody or under his
control at that time in priority to any charge or other security held by the person by
or on whose behalf he was appointed.

38. Receivership accounts to be delivered to registrar

(1) Except in the case of an administrative receiver, every receiver or manager of a company’s
property who has been appointed under powers contained in an instrument shall deliver to
the registrar of companies for registration the requisite accounts of his receipts and payments.

(2) The accounts shall be delivered within one month (or such longer periods as the registrar
may allow) after the expiration of 12 months from the date of his appointment and of every
subsequent period of 6 months, and also within one month after he ceases to act as receiver
or manager.

(3) The requisite accounts shall be an abstract in the prescribed form showing;

(a) receipts and payments during the relevant period of 12 or 6 months, or

(b) where the receiver or manager ceases to act, receipts and payments during the period
from the end of the period of 12 or 6 months to which the last preceding abstract related
(or, if no preceding abstract has been delivered under this section, from the date of
his appointment) up to the date of his so ceasing, and the aggregate amount of receipts
and payments during all preceding periods since his appointment.

(4) In this section ”prescribed” means prescribed by regulations made by statutory instrument
by the Secretary of State.

(5) A receiver or manager who makes default in complying with this section is liable to a fine
and, for continued contravention, to a daily default fine.
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PROVISIONS APPLICABLE TO EVERY RECEIVERSHIP

39. Notification that receiver of manager appointed

(1) When a receiver or manager of the property of a company has been appointed , every invoice,
order for goods or business letter issued by or on behalf of the company or the receiver
or manager or the liquidator of the company, being a document on or in which the company’s
name appears, shall contain a statement that a receiver or manager has been appointed.

(2) If default is made in complying with this section, the company and any of the following
persons, who knowingly and wilfully authorises or permits the default, namely, any officer
of the company, any liquidator of the company and any receiver or manager, is liable to
a fine.

40. Payment of debts out of assets subject to floating charge

(1) The following applies, in the case of a company, where a receiver is appointed on behalf
of the holders of any debentures of the company secured by a charge which, as created,
was a floating charge.

(2) If the company is not at the time in course of being wound up, its preferential debts (within
the meaning given to that expression by section 386 in Part XII) shall be paid out of the
assets coming to the hands of the receiver in priority to any claims for principal or interest
in respect of the debentures.

(3) Payments made under this section shall be recouped, as far as may be, out of the assets of
the company available for payment of general creditors.

41. Enforcement of duty to make returns

(1) If a receiver or manager of a company’s property;
(a) having made default in filing, delivering or making any return, account or other

document , or in giving any notice, which a receiver or manager is by law required
to file, deliver, make or give, fails to make good the default within 14 days after the
service on him of a notice requiring him to do so, or

(b) having been appointed under powers contained in an instrument, has, after being
required at any time by the liquidator of the company to do so, failed to render proper
accounts of his receipts and payments and to vouch them and pay over to the liquidator
the amount properly payable to him,
the court may, on application made for the purpose, make an order directing the receiver
or manager (as the case may be) to make good the default within such time as may
be specified in the order.

(2) In the case of the default mentioned in subsection (1)(a), the application to the court may
be made by any member or creditor of the company or by the registrar of companies; and
in the case of the default mentioned in subsection (1)(b), the application shall be made by
the liquidator. In either case the court’s order may provide that all costs of and incidental
to the application shall be borne by the receiver or manager, as the case may be.

(3) Nothing in this section prejudices the operation of any enactment imposing penalties on
receivers in respect of any such default as is mentioned in subsection (1).
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ADMINISTRATIVE RECEIVERS: GENERAL

42. General powers

(1) The powers conferred on the administrative receiver of a company by the debentures by
virtue of which he was appointed are deemed to include (except in so far as they are
inconsistent with any of the provisions of those debentures) the powers specified in Schedule
1 to this Act.

(2) In application of Schedule 1 to the administrative receiver of a company;
(a) the words ”he” and ”him” refer to the administrative receiver, and
(b) references to the property of the company are to the property of which he is or, but

for the appointment of some other person as the receiver of part of the company’s
property, would be the receiver or manager.

(3) A person dealing with the administrative receiver in good faith and for value is not concerned
to inquire whether the receiver is acting within his powers.

43. Power to dispose of charged property, etc.

(1) Where, on an application by the administrative receiver, the court is satisfied that the disposal
(with or without other assets) of any relevant property which is subject to a security would
like to promote a more advantageous realisation of the company’s assets than would
otherwise be effected, the court may by order authorise the administrative receiver to dispose
of the property as if it were not subject to the security.

(2) Subsection (1) does not apply in the case of any security held by the person by or on whose
behalf the administrative receiver was appointed, or of any security so he has priority.

(3) It shall be a condition of an order under this section that;
(a) the net proceeds of the disposal, and
(b) where those proceeds are less than such amount as may be determined by the court

to be the net amount which would be realised on a sale of the property in the open
market by a willing vendor, such sums as may be required to make good the deficiency,
shall be applied towards discharging the sums secured by the security.

(4) Where a condition imposed in pursuance of subsection (3) relates to two or more securities,
that condition shall require the net proceeds of the disposal and, where paragraph (b) of
that subsection applies, the sums mentioned in that paragraph to be applied towards
discharging the sums secured by those securities in the order of their priorities.

(5) An office copy of an order under this section shall, within 14 days of the making of the
order, be sent by the administrative receiver to the registrar of companies.

(6) If the administrative receiver without reasonable excuse fails to comply with subsection 95),
he is liable to a fine and, for continued contravention, to a daily default fine.

(7) In this section ”relevant property”, in relation to the administrative receiver, means the
property of which he is or, but for the appointment of some other person as the receiver
of part of the company’s property, would be the receiver or manager.

44. Agency and liability for contracts

(1) The administrative receiver of a company;
(a) is deemed to be the company’s agent, unless and until the company goes into liquidation;
(b) is personally liable on any contract entered into by him in the carrying out of his

functions (except in so far as the contract otherwise provides) and on any contract of
employment adopted by him in the carrying out of those functions; and
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(c) is entitled in respect of that liability to an indemnity out of those assets of the company.

(2) For the purposes of subsection (1)(b) the administrative receiver is not to be taken to have
adopted a contract of employment by reason of anything done or omitted to be done within
14 days after his appointment.

(2a) For the purposes of subsection (1)(b) a liability under a contract of employment is a
qualifying liability if-

(a) it is a liability to pay a sum by way of wages or salary or contribution to an occupational
pension scheme,

(b) it is incurred while the administrative receiver is in office, and

(c) it is in respect of services rendered wholly or partly after the adoption of the contract.

(2b) Where a sum payable in respect of a liability which is a qualifying liability for the purposes
of subsection (1)(b) is payable in respect of services rendered partly before and partly after
the adoption of the contract, liability under subsection (1)(b) shall only extend to so much
of the sum as is payable in respect of services rendered after adoption of the contract.

(2c) For the purposes of subsections (2a) and (2b) -

(a) wages or salary payable in respect of a period of holiday or absence from work through
sickness or other good cause are deemed to be wages or (as the case may be) salary
in respect of services rendered in that period, and

(b) a sum payable in lieu of holiday is deemed to be wages or (as the case may be) salary
in respect of services rendered in the period by reference to which the holiday
entitlement arose.

(2d) In subsection (2c)(a), the reference to wages or salary payable in respect to a period of holiday
includes any sums which, if they had been paid, would have been treated for the purposes
of the enactments relating to social security as earnings in respect of that period.

(3) This section does not limit any right to indemnity which the administrative receiver would
have apart from it, nor limit his liability on contracts entered into or adopted without
authority, nor confer any right to indemnity in respect of that liability.

45. Vacation of office

(1) An administrative receiver of a company may at any time be removed from office by order
of the court (but not otherwise) and may resign his office by giving notice of his resignation
in the prescribed manner to such persons as may be prescribed.

(2) An administrative receiver shall vacate office if he ceases to be qualified to act as an
insolvency practitioner in relation to the company.

(3) Where at any time an administrative receiver vacates office;

(a) his remuneration and any expenses properly incurred by him, and

(b) any indemnity to which he is entitled out of the assets of the company, shall be charged
on and paid out of any property of the company which is in his custody or under his
control at that time in priority to any security held by the person by or on whose behalf
he was appointed.

(4) Where an administrative receiver vacates office otherwise than by death, he shall, within
14 days after his vacation of office, send a notice to that effect to the registrar of companies.

(5) If an administrative receiver without reasonable excuse fails to comply with subsection (4),
he is liable to a fine, and for continued contravention, to a daily default fine.

(Le parole in corsivo all’interno della subsection (5) sono state abrogate dal Companies Act 1989
, ss107, 212 Sch 16, para 3(1),(3), Sch 24, a far tempo da una data da stabilire.)
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ADMINISTRATIVE RECEIVER:
ASCERTAINMENT AND INVESTIGATION OF COMPANY’S AFFAIRS

46. Information to be given by administrative receiver

(1) Where an administrative receiver is appointed, he shall;
(a) forthwith send to the company and publish in the prescribed manner a notice of his

appointment, and
(b) within 28 days after his appointment, unless the court otherwise directs, send such a

notice to all creditors of the company (so far as he is aware of their addresses).

(2) This section and the next do not apply in relation of the appointment of an administrative
receiver to act;
(a) with an existing administrative receiver, or
(b) in place of an administrative receiver dying or ceasing to act, except that, where they

apply to an administrative receiver who dies or ceases to act before they have been
fully complied with, the references in this section and the next to the administrative
receiver include (subject to the next subsection) his secession and any continuing
administrative receiver.

(3) If the company is being wound up, this section and the next apply notwithstanding that the
administrative receiver and the liquidator are the same person, but with any necessary
modifications arising from that fact.

(4) If the administrative receiver without reasonable excuse fails to comply with this section,
he is liable to a fine and for continued contravention, to a daily default fine.

47. Statement of affairs to be submitted

(1) Where an administrative receiver is appointed, he shall forthwith require some or all of the
persons mentioned below to make out and submit to him a statement in the prescribed form
as to the affairs of the company.

(2) A statement submitted under this section shall be verified by affidavit by the persons required
to submit it and shall show;
(a) particulars of the company’s assets, debts and liabilities;
(b) the names and addresses of its creditors;
(c) the securities held by them respectively;
(d) the dates when the securities were respectively given; and
(e) such further or other information as may be prescribed.

(3) The persons referred to in subsection (1) are;
(a) those who are or have been officers of the company;
(b) those who have taken part in the company’s formation at any time within one year

before the date of the appointment of the administrative receiver;
(c) those who are in the company’s employment, or have been in its employment within

that year, and are in the administrative receiver’s opinion capable of giving the
information required;

(d) those who are or have been within that year officers of or in the employment of a
company which is, or within that year was, an officer of the company.

In this subsection ”employment” includes employment under a contract for services.

(4) Where any persons are required under this section to submit a statement of affairs to the
administrative receiver, they shall do so (subject to the next subsection) before the end of
the period of 21 days beginning with the day after that on which the prescribed notice of
the requirement is given to them by the administrative receiver.
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(5) The administrative receiver, if he thinks fit, may;
(a) at any time release a person from an obligation imposed on him under subsection (1)

or (2), or
(b) either when giving notice under subsection (4) or subsequently, extend the period so

mentioned,
and where the administrative receiver has refused to exercise a power conferred by
this subsection, the court, if it thinks fit, may exercise it.

(6) If a person without reasonable excuse fails to comply with any obligation imposed under
this section, he is liable to a fine and, for continued contravention, to a daily fine.

48. Report by administrative receiver

(1) Where an administrative receiver is appointed, he shall, within 3 months (or such longer
period as the court may allow) after his appointment, send to the registrar of companies,
to any trustees for secured creditors of the company and (so far as he is aware of their
addresses) to all such creditors a report as to the following matters, namely;
(a) the events leading up to his appointment, so far as he is aware of them;
(b) the disposal or proposed disposal by him of any property of the company and the

carrying on or proposed carrying on by him of any business of the company;
(c) the amounts of principal and interest payable to the debenture holders by whom or on

whose behalf he was appointed and the amounts payable to preferential creditors; and
(d) the amount (if any) likely to be available for the payment of other creditors.

(2) The administrative receiver shall also, within 3 months (or such longer period as the court
may allow) after his appointment, either;
(a) send a copy of the report (so far as he is aware of their addresses) to all unsecured

creditors of the company; or
(b) publish in the prescribed manner a notice stating an address to which unsecured creditors

of the company should write for copies of the report to be sent to them free of charge,
and (in either case), unless the court otherwise directs, lay a copy of the report before
a meeting of the company’s unsecured creditors summoned for the purpose on not less
than 14 days notice.

(3) The court shall not give a direction under subsection (2) unless;
(a) the report states the intention of the administrative receiver to apply for the direction,

and
(b) a copy of the report is sent to the persons mentioned in paragraph (a) of that subsection,

or a notice is published as mentioned in paragraph (b) of that subsection, not less than
14 days before the hearing of the application.

(4) Where the company has gone or goes into liquidation, the administrative receiver;
(a) shall, within 7 days after his compliance with subsection (1) or, if later, the nomination

or appointment of the liquidator, send a copy of the report to the liquidator, and
(b) where he does so within the time limited for compliance with subsection (2), is not

required to comply with that subsection.

(5) A report under this section shall include a summary of the statement of affairs made out
and submitted to the administrative receiver under section 47 and of his comments (if any)
upon it.

(6) Nothing in this section is to be taken as requiring any such report to include any information
the disclosure of which would seriously prejudice the carrying out by the administrative
receiver of his functions.

(7) Section 46 (2) applies for the purposes of this section also.

(8) If the administrative receiver without reasonable excuse fails to comply with this section,
he is liable to a fine and, for continued contravention, to a daily default fine.
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49. Committee of creditors

(1) Where a meeting of creditors is summoned under section 48 the meeting may, if it thinks
fit, establish a committee (”the creditors’ committee”) to exercise the functions conferred
on it by or under this Act.

(2) If such a committee is established, the committee may, on giving not less than 7 days’ notice,
require the administrative receiver to attend before it at any reasonable time and furnish
it with such information relating to the carrying out by him of his functions as it may
reasonably require.

CHAPTER II - RECEIVERS (SCOTLAND)

50. Extent of this Chapter

This Chapter extends to Scotland only.

51. Power to appoint receiver

(1) It is competent under the law of Scotland for the holder of a floating charge over all or any
part of the property (including uncalled capital), which may from time to time be comprised
in the property and undertaking of an incorporated company (whether a company within
the meeting of the Companies Act or not) which the Court of Session has jurisdiction to
wind up, to appoint a receiver of such part of the property of the company as is subject
to the charge.

(2) It is competent under the law of Scotland for the court, on the application of the holder of
such a floating charge, to appoint a receiver of such part of the property of the company
as is subject to the charge.

(3) The following are disqualified from being appointed as receiver -
(a) a body corporate;
(b) an undischarged bankrupt; and
(c) a firm according to the law of Scotland.

(4) A body corporate or a firm according to the law of Scotland which acts as a receiver is
liable to a fine.

(5) An undischarged bankrupt who so acts is liable to imprisonment or a fine, or both.

(6) In this section, ”receiver” includes joint receivers.

52. Circumstances justifying appointment

(1) A receiver may be appointed under section 51(1) by the holder of the floating charge on
the occurrence of any event which by the provisions of the instrument creating the charge,
entitles the holder of the charge to make that appointment and, in so far as not otherwise
provided for by the instrument, on the occurrence of any of the following events, namely
-
(a) the expiry of a period of 21 days after the making of a demand for payment of the

whole or any part of the principal sum secured by the charge, without payment having
been made;

(b) the expiry of a period of 2 months during the whole of which interest due and payable
under the charge has been in arrears;

the making of an order or the passing of a resolution to wind up the company;
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(d) the appointment of a receiver by virtue of any other floating charges created by the
company.

(2) A receiver may be appointed by the court under section 51(2) on the occurrence of any event
which, by the provisions of the instrument creating the floating charge, entitles the holder
of the charge to make that appointment and, in so far as not otherwise provided for by the
instrument, on the occurrence of any of the following events, namely -
(a) where the court, on the application of the holder of the charge, pronounces itself satisfied

that the position of the holder of the charge is likely to be prejudiced if no such
appointment is made;

(b) any of the events referred to in paragraphs (a) to of subsection (1).

53. Mode of appointment by holder of charge

(1) The appointment of a receiver by the holder of the floating charge under section 51(1) shall
be by means of an instrument subscribed in accordance of the Requirements of Writing
(Scotland) Act 1995 (”the instrument of appointment”), a copy (certified in the prescribed
manner to be a correct copy) whereof shall be delivered by or on behalf of the person making
the appointment to the registrar of companies for registration within 7 days of its execution
and shall be accompanied by a notice in the prescribed form.

(2) If any person without reasonable excuse makes default in complying with the requirements
of subsection (1), he is liable to a fineand, for continued contravention, to a daily default
fine.

(Le parole in corsivo all’interno della subsection (2) sono state abrogate dal Companies Act
1989 , ss107, 212 Sch 16, para 3(1),(3), Sch 24, a far tempo da una data da stabilire.)

(3) ...

(La subsection (3) è stata abrogata dalla Law Reform (Miscellaneous Provisions) (Scotland)
Act 1990, s74, Sch 8, Pt II, para 35, Sch 9, as from 1 December 1990.)

(4) If the receiver is to be appointed by the holders of a series of secured debentures, the
instrument of appointment may be executed on behalf of the holders of the floating charge
by any person authorised by resolution of the debenture-holders to execute the instrument.

(5) On receipt of the certified copy of the instrument of appointment in accordance with
subsection (1), the registrar shall, on payment of the prescribed fee, enter the particulars
of the appointment in the register of charges.

(6) The appointment of a person as a receiver by an instrument of appointment in accordance
with subsection (1) -
(a) is of no effect unless it is accepted by that person before the end of the business day

next following that on which the instrument of appointment is received by him or on
his behalf, and

(b) subject to paragraph (a), is deemed to be made on the day on and at the time at which
the instrument of appointment is so received, as evidenced by a written docquet by
that person or on his behalf;

and this subsection applies to the appointment of joint receivers subject to such modifications
as may be prescribed.

(7) On the appointment of a receiver under this section, the floating charge by virtue of which
he was appointed attaches to the property then subject to the charge; and such attachment
has effect as if the charge was a fixed security over the property to which it has attached.

54. Appointment by court

(1) Application for the appointment of a receiver by the court under section 51(2) shall be by
petition to the court, which shall be served on the company.
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(2) On such an application, the court shall, of it thinks fit, issue an interlocutor making the
appointment of the receiver.

(3) A copy (certified by the clerk of the court to be a correct copy) of the court’s interlocutor
making the appointment shall be delivered by or on behalf of the petitioner to the registrar
of companies for registration, accompanied by a notice in the prescribed form, within 7 days
of the date of the interlocutor or such longer period as the court may allow.

If any person without reasonable excuse makes default in complying with the requirements
of this subsection, he is liable to a fine and, for continued contravention, to a daily default
fine.

(4) On receipt of the certified copy interlocutor in accordance with subsection (3), the registrar
shall, on payment of the prescribed fee, enter the particulars of the appointment in the register
of charges.

(5) The receiver is to be regarded as having been appointed on the date of his being appointed
by the court.

(6) On the appointment of a receiver under this section, the floating charge by virtue of which
he was appointed attaches to the property then subject to the charge; and such attachment
has effect as if the charge were a fixed security over the property to which it has attached.

(7) In making rules of court for the purposes of this section, the Court of Session shall have
regard to the need for special provision for cases which appear to the court to require to
be dealt with as a matter of urgency.

55. Powers of receiver

(1) Subject to the next subsection, a receiver has in relation to such part of the property of the
company as is attached by the floating charge by virtue of which he was appointed, the
powers, if any, given to him by the instrument creating that charge.

(2) In addition, the receiver has under this Chapter the powers as respects that property (in so
far as these are not inconsistent with any provision contained in that instrument) which are
specified in Schedule 2 to this Act.

(3) Subsections (1) and (2) apply -
(a) subject to the rights of any person who has effectually executed diligence on all or

part of the property of the company prior to the appointment of the receiver, and
(b) subject to the rights of any person who holds over all or any part of the property of

the company a fixed security or floating charge having priority over, or ranking pari
passu with, the floating charge by virtue of which the receiver was appointed.

(4) A person dealing with a receiver in good faith and for value is not concerned to enquire
whether the receiver is acting within his powers.

56. Precedence among receivers

(1) Where there are two or more floating charges subsisting over all or any part of the property
of the company, a receiver may be appointed under this Chapter by virtue of each such charge;
but a receiver appointed by, or on the application of, the holder of a floating charge having
priority of ranking over any other floating charge by virtue of which a receiver has been
appointed has the powers given to a receiver by section 55 and Schedule 2 to the exclusion
of any other receiver.

(2) Where two or more floating charges rank with one another equally, and two or more receivers
have been appointed by virtue of such charges, the receivers so appointed are deemed to
have been appointed as joint receivers.

(3) Receivers appointed, or deemed to have been appointed, as joint receivers shall act jointly
unless the instrument of appointment or respective instruments of appointment otherwise
provide.
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(4) Subject to subsection (5) below, the powers of a receiver appointed by, or on the application
of, the holder of a floating charge are suspended by, and as from the date of, the appointment
of a receiver by, or on the application of, the holder of a floating charge having priority
of ranking over that charge to such extent as may be necessary enable the receiver second
mentioned to exercise his powers under section 55 and Schedule 2; and any powers so
suspended take effect again when the floating charge having priority of ranking ceases to
attach to the property then subject to the charge, whether such cessation is by virtue of section
62(6) or otherwise.

(5) The suspension of the powers of a receiver under subsection (4) does not have the effect
of requiring him to release any part of the property (including any letters or documents)
of the company from his control until he receives from the receiver superseding him a valid
indemnity (subject to the limit of the value of such part of the property of the company
as is subject to the charge by virtue of which he was appointed) in respect of any expenses,
charges, and liabilities he may have incurred in the performance of his functions as receiver.

(6) The suspension of the powers of a receiver under subsection (4) does not cause the floating
charge by virtue of which he was appointed to cease to attach to the property to which it
attached by virtue of section 53(7) or 54(6).

(7) Nothing in this section prevents the same receiver being appointed by virtue of two or more
floating charges.

57. Agency and liability of receiver for contracts

(1) A receiver is deemed to be the agent of the company in relation to such property of the
company as is attached by the floating charge by virtue of which he was appointed.

(1a) Without prejudice to subsection (1), a receiver is deemed to be the agent of the company
in relation to any contract of employment adopted by him in the carrying out of his functions.

(2) A receiver (including a receiver whose powers are subsequently suspended under section
56) is personally liable on any contract entered into by him in the performance of his
functions, except in so far as the contract otherwise provides, and, to the extent of any
qualifying liability on any contract of employment adopted by him in the carrying out of
those functions.

(2a) For the purposes of subsection (2) a liability under a contract of employment is a qualifying
liability if-
(a) it is a liability to pay a sum by way of wages or salary or contribution to an occupational

pension scheme,
(b) it is incurred while the receiver is in office, and
(c) it is in respect of services rendered wholly or partly after the adoption of the contract.

(2b) Where a sum payable in respect of a liability which is a qualifying liability for the purposes
of subsection (2) is payable in respect of services rendered partly before and partly after
the adoption of the contract, liability under that subsection shall only extend to so much
of the sum as is payable in respect of services rendered after the adoption of the contract.

(2c) For the purposes of subsections (2a) and (2b) -
(a) wages or salary payable in respect of a period of holiday or absence from work through

sickness or other good cause are deemed to be wages or (as the case may be) salary
in respect of services rendered in that period, and

(b) a sum payable in lieu of holiday is deemed to be wages or (as the case may be) salary
in respect of services rendered in the period by reference to which the holiday
entitlement arose.

(2d) In subsection (2c)(a), the reference to wages or salary payable in respect of a period of
holiday includes any sums which, if they had been paid, would have been treated for the
purposes of the enactments relating to social security as earnings in respect of that period.



171

(3) A receiver who is personally liable by virtue of subsection (2) is entitled to be indemnified
out of the property in respect of which he was appointed.

(4) Any contract entered into by or on behalf of the company prior to the appointment of a
receiver continues in force (subject to its terms) notwithstanding that appointment, but the
receiver does not by virtue only of his appointment incur any personal liability on any such
contract.

(5) For the purposes of subsection (2), a receiver is not to be taken to have adopted a contract
of employment by reason of anything done or omitted to be done within 14 days after his
appointment.

(6) This section does not limit any right to indemnity which the receiver would have apart from
it, nor limit his liability on contracts entered into or adopted without authority, nor confer
any rights to indemnity in respect of that liability.

(7) Any contract entered into by a receiver in the performance of his functions continues in
force (subject to its terms) although the powers of the receiver are subsequently suspended
under section 56.

58. Remuneration of receiver

(1) The remuneration to be paid to a receiver is to be determined by agreement between the
receiver and the holder of the floating charge by virtue of which he was appointed.

(2) Where the remuneration to be paid to the receiver has not been determined under subsection
(1), or where it has been so determined but is disputed by any of the persons mentioned
in paragraphs (a) to (d) below, it may be fixed instead by the Auditor of the Court of Session
on application made to him by -
(a) the receiver;
(b) the holder of any floating charge or fixed security over all or any part of the property

of the company;
(c) the company; or
(d) the liquidator of the company.

(3) Where the receiver has been paid retained for his remuneration for any period before the
remuneration has been fixed by the Auditor of the Court of Session under subsection (2)
any amount in excess of the remuneration so fixed for that period, the receiver or his personal
representatives shall account for the excess.

59. Priority of debts

(1) Where a receiver is appointed and the company is not at the time of the appointment in
course of being wound up, the debts which fall under subsection (2) of this section shall
be paid out of any assets coming to the hands of the receiver in priority to any claim for
principal or interest by the holder of the floating charge by virtue of which the receiver was
appointed.

(2) Debts falling under this section are preferential debts (within the meaning given by section
386 Part XII) which, by the end of a period of 6 months after advertisement by the receiver
for claims in the Edinburgh Gazette and in a newspaper circulating in the district where
the company carries on business either -
(i) have been intimated to him, or
(ii) have become known to him.

(3) Any persons made under this section shall be recouped as far as may be out of the assets
of the company available for payment of ordinary creditors.
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60. Distribution of moneys

(1) Subject to the next subsection, and to the rights of any of the following categories of persons
(which rights shall, except to the extent otherwise provided in any instrument, have the
following order of priority), namely -
(a) the holder of any fixed security which is over property subject to the floating charge

and which ranks prior to, or pari passu with, the floating charge;
(b) all persons who have effectually executed diligence on any part of the property of the

company which is subject to the charge by virtue of which the receiver was appointed;
creditors in respect of all liabilities, charges and expenses incurred by him on behalf
of the receiver;

(d) the receiver in respect of his liabilities, expenses and remuneration, and any indemnity
to which he is entitled out of the property of the company; and

(e) the preferential creditors entitled to payment under section 59,
the receiver shall pay moneys received by him to the holder of the floating charge by
virtue of which the receiver was appointed in or towards satisfaction of the debt secured
by the floating charge.

(2) Any balance of moneys remaining after the provisions of sub- section (1) and section 61
below have been satisfied shall be paid in accordance with their respective rights and interests
to the following persons, as the case may require -
(a) any other receiver;
(b) the holder of a fixed security which is over property subject to the floating charge;
(c) the company or its liquidator, as the case may be.

(3) Where any question arises as to the person entitled to a payment under this section, or where
a receipt or a discharge of a security cannot be obtained in respect of any such payment,
the receiver shall consign the amount of such payment in any joint stock bank of issue in
Scotland in name of the Accountant of Court for behoof of the person or persons entitled
thereto.

61. Disposal of interest in property

(1) Where the receiver sells or disposes, or is desirous of selling or disposing, of any property
or interest in property of the company which is subject to the floating charge by virtue of
which the receiver was appointed and which is -
(a) subject to any security or interest of, or burden or encumbrance in favour of, a creditor

the ranking of which is prior to, or pari passu with, or postponed to the floating charge,
or

(b) property or an interest in property affected or attached by effectual diligence executed
by any person,
and the receiver is unable to obtain the consent of such creditor or, as the case may
be, such person to such a sale or disposal, the receiver may apply to the court for
authority to sell or dispose of the property or interest in property free of such security,
interest, burden, encumbrance or diligence.

(2) Subject to the next subsection on such an application the court may, if it thinks fit, authorise
the sale or disposal of the property or interest in question free of such security, interest,
burden, encumbrance or diligence, and such authorisation may be on such terms or conditions
as the court thinks fit.

(3) In the case of an application where a fixed security over the property or interest in question
which ranks prior to the floating charge has not been met or provided for in full, the court
shall not authorise the sale or disposal of the property or interest in question unless it is
satisfied that the sale or disposal would be likely to provide a more advantageous realisation
of the company’s assets than would otherwise be effected.



173

(4) It shall be a condition of an authorisation to which subsection (3) applies that -
(a) the net proceeds of the disposal, and
(b) where those proceeds are less than such amount as may be determined by the court

to be the net amount which would be realised on a sale of the property or interest in
the open market by a willing seller, such sums as may be required to make good the
deficiency,

shall be applied towards discharging the sums secured by the fixed security.

(5) Where a condition imposed in pursuance of subsection (4) relates to two be more such fixed
securities, that condition shall require the net proceeds of the disposal and, where paragraph
(b) of that subsection applies, the sums mentioned in that paragraph to be applied towards
discharging the sums secured by those fixed securities in the order of their priorities.

(6) A copy of an authorisation under subsection (2) certified by the clerk of court shall, within
14 days of the granting of the authorisation, be sent by the receiver to the registrar of
companies.

(7) If the receiver without reasonable excuse fails to comply with subsection (6), he is liable
to a fine and, for continued contravention, to a daily default fine.

(8) Where any sale or disposal is effected in accordance with the authorisation of the court under
subsection (2), the receiver shall grant to the purchaser or disponee an appropriate document
of transfer or conveyance of the property or interest in question, and that document has the
effect, or, where recording, intimation or registration of that document is a legal requirement
for completion of title to the property or interest, then that recording, intimation or
registration (as the case may be) has the effect, of -
(a) disencumbering the property or interest of the security, interest, burden or encumbrance

affecting it, and
(b) freeing the property of interest from the diligence executed upon it.

(9) Nothing in this section prejudices the right of any creditor of the company to rank for his
debt in the winding up of the company.

62. Cessation of appointment of receiver

(1) A receiver may be removed from office by the court under sub-section (3) below and may
resign his office by giving notice of his resignation in the prescribed manner to such persons
as may be prescribed.

(2) A receiver shall vacate office if he ceases to be qualified to act as an insolvency practitioner
in relation to the company.

(3) Subject to the next subsection, a receiver may, on application to the court by the holder of
the floating charge by virtue of which he was appointed, be removed by the court on cause
shown.

(4) Where at any time a receiver vacates office -
(a) his remuneration and any expenses properly incurred by him, and
(b) any indemnity to which he is entitled out of the property of the company,

shall be paid out of the property of the company which is subject to the floating charge and shall
have priority as provided for in section 60 (1).

(5) When a receiver ceases to act as such otherwise than by death he shall, and, when a receiver
is removed by the court, the holder of the floating charge by virtue of which he was appointed
shall, within 14 days of the cessation or removal (as the case may be) give the registrar
of companies notice to that effect, and the registrar shall enter the notice in the registrar
of charges.

If the receiver or the holder of the floating charge (as the case may require) makes default
in complying with the requirements of this subsection, he is liable to a fine.
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(6) If by the expiry of a period of one month following upon the removal of the receiver or
his ceasing to act as such no other receiver has been appointed, the floating charge by virtue
of which the receiver was appointed -
(a) thereupon cease to attach to the property then subject to the charge, and
(b) again subsists as a floating charge;

and for the purposes of calculating the period of one month under this subsection no
account shall be taken of any period during which an administration order under Part
II of this Act is in force.

63. Powers of court

(1) The court on the application of -
(a) the holder of a floating charge by virtue of which a receiver was appointed, or
(b) a receiver appointed under section 51,

may give directions to the receiver in respect of any matter arising in connection with
the performance by him of his functions.

(2) Where the appointment of a person as a receiver by the holder of a floating charge is
discovered to be invalid (whether by virtue of the invalidity of the instrument or otherwise),
the court may order the holder of the floating charge to indemnify the person appointed
against any liability which arises solely by reason of the invalidity of the appointment.

64. Notification that receiver appointed

(1) Where a receiver has been appointed, every invoice, order for goods or business letter issued
by or on behalf of the company or the receiver or the liquidator of the company, being a
document on or in which the name of the company appears, shall contain a statement that
a receiver has been appointed.

(2) If default is made in complying with the requirements of this section, the company and any
of the following persons who knowingly and wilfully authorises or permit the default, namely
any officer of the company, any liquidator of the company and any receiver, is liable to a
fine.

65. Information to be given by receiver

(1) Where a receiver is appointed, he shall -
(a) forthwith send to the company and publish notice of his appointment, and
(b) within 28 days after his appointment, unless the court otherwise directs, send such notice

to all the creditors of the company (so far as he is aware of their addresses).

(2) This section and the next do not apply in relation to the appointment of a receiver to act
-
(a) with an existing receiver, or
(b) in place of a receiver who has died or ceased to act,

except that, where they apply to a receiver who dies or ceases to act before they have
been fully complied with, the references in this section and the next to the receiver
include (subject to subsection (3) of this section) his successor and any continuing
receiver.

(3) If the company is being wound up, this section and the next apply notwithstanding that the
receiver and the liquidator are the same person, but with any necessary modifications arising
from that fact.

(4) If a person without reasonable excuse fails to comply with this section, he is liable to a fine
and, for continued contravention, to a daily default fine.
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66. Company’s statement of affairs

(1) Where a receiver of a company is appointed, the receiver shall forthwith require some or
all of the persons mentioned in subsection (3) below to make out and submit to him a
statement in the prescribed form as to the affairs of the company.

(2) A statement submitted under this section shall be verified by affidavit by the persons required
to submit it and shall show -
(a) particulars of the company’s assets, debts and liabilities;
(b) the names and addresses of its creditors;
(c) the securities held by them respectively;
(d) the date when the securities were respectively given; and
(e) such further or other information as may be prescribed.

(3) The persons referred to in subsection (1) are -
(a) those who are or have been officers of the company;
(b) those who have taken part in the company’s formation at any time within one year

before the date of the appointment of the receiver;
(c) those who are in the company’s employment or have been in its employment within

that year, and are in the receiver’s opinion capable of giving the information required;
(d) those who are or have been within that year officers of or in the employment of a

company which is, or within that year was, an officer of the company.

In this subsection ”employment” includes employment under a contract for services.

(4) Where any persons are required under this section to submit a statement of affairs to the
receiver they shall do so (subject to the next subsection) before the end of the period of
21 days beginning with the day after that on which the prescribed notice of the requirement
is given to them by the receiver.

(5) The receiver, if he thinks fit, may -
(a) at any time release a person from an obligation imposed on him under subsection (1)

or (2), or
(b) either when giving the notice mentioned in subsection (4) or subsequently extend the

period so mentioned,
and where the receiver has refused to exercise a power conferred by this subsection,
the court, if it thinks fit, may exercise it.

(6) If a person without reasonable excuse fails to comply with any obligation imposed under
this section, he is liable to a fine and, for continued contravention to a daily default fine.

67. Report by receiver

(1) Where the receiver is appointed under section 51, he shall within 3 months (or such longer
period as the court may allow) after his appointment, send to the registrar of companies,
to the holder of the floating charge by virtue of which he was appointed and to any trustees
for secured creditors of the company and (so far as he is aware of their addresses) to all
such creditors a report as to the following matters, namely -
(a) the events leading up to his appointment, so far as he is aware of them;
(b) the disposal or proposed disposal by him of any property of the company and the

carrying on or proposed carrying on by him of any business of the company;
(c) The amounts of principal and interest payable to the holder of the floating charge by

virtue of which he was appointed and the amounts payable to preferential creditors;
and

(d) the amount (if any) likely to be available for the payment of other creditors.

(2) The receiver shall also, within 3 months (or such longer period as the court may allow) after
his appointment, either -
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(a) send a copy of the report (so far as he is aware of their addresses) to all unsecured
creditors of the company, or

(b) publish in the prescribed manner a notice stating an address to which unsecured creditors
of the company should write for copies of the report to be sent to them free of charge,

(c) and (in either case), unless the court otherwise directs, lay a copy of the report before
a meeting of the company’s unsecured creditors summoned for the purpose on not less
than 14 days’ notice.

(3) The court shall not give a direction under subsection (2) unless -
(a) the report states the intention of the receiver to apply for the direction, and
(b) a copy of the report is sent to the persons mentioned in paragraph (a) of that subsection,

or a notice is published as mentioned in paragraph (b) of that subsection, not less than
14 days before the hearing of the application.

(4) Where the company has gone or goes into liquidation, the receiver -
(a) shall, within 7 days after his compliance with subsection (1) or, if later, the nomination

or appointment of the liquidator, send a copy of the report to the liquidator, and
(b) Where he does so within the time limited for compliance with subsection (2), is not

required to comply with that subsection.

(5) A report under this section shall include a summary of the statement of affairs made out
and submitted under section 66 and of his comments (if any) on it.

(6) Nothing in this section shall be taken as requiring any such report to include any information
the disclosure of which would seriously prejudice the carrying out by the receiver of his
functions.

(7) Section 65(2) applies for the purposes of this section also.

(8) If a person without reasonable excuse fails to comply with this section, he is liable to a fine
and, for continued contravention, to a daily default fine.

(9) In this section ”secured creditor”, in relation to a company, means a creditor of the company
who holds in respect of his debt a security over property of the company, and ”unsecured
creditor” shall be construed accordingly.

68. Committee of creditors

(1) Where a meeting of creditors is summoned under section 67, the meeting may, if it thinks
fit, establish a committee (”the creditors’ committee”) to exercise the functions conferred
on it by or under this Act.

(2) If such a committee is established, the committee may on giving not less than 7 days’ notice
require the receiver to attend before it at any reasonable time and furnish it with such
information relating to the carrying out by him of his functions as it may reasonably require.

69. Enforcement of receiver’s duty to make returns, etc.

(1) If any receiver -
(a) having made default in filing, delivering or making any return, account or other

document, or in giving any notice, which a receiver is by law required to file, deliver,
make or give, fails to make good the default within 14 days after the service on him
of a notice requiring him to do so; or

(b) has, after being required at any time by the liquidator of the company so to do, failed
to render proper accounts for his receipts and payments and to vouch the same and
to pay over to the liquidator the amount properly payable to him,
the court may, on an application made for the purpose, make an order directing the
receiver to make good the default within such time as may be specified in the order.
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(2) In the case of any such default as is mentioned is subsection (1)(a), an application for the
purposes of this section may be made by any member or creditor of the company or by
the registrar of companies; and, in the case of any such default as is mentioned in subsection
(1)(b), the application shall be made by the liquidator; and in either case, the order may
provide that all expenses of and incidental to the application shall be borne by the receiver.

(3) Nothing in this section prejudices the operation of any enactments imposing penalties on
receivers in respect of any such default as is mentioned in subsection (1).

70. Interpretation for Chapter II

(1) In this Chapter, unless the contrary intention appears, the following expressions have the
following meanings respectively assigned to them -

”company” means an incorporated company (whether or not a company within the meaning
of the Companies Act) which the Court of Session has jurisdiction to wind up;

”fixed security”, in relation to any property of a company, means any security, other than
a floating charge or a charge having the nature of a floating charge, which on the winding
up of the company in Scotland would be treated as an effective security over that property,
and (without prejudice to that generality) includes a security over that property, being a
heritable security within the meaning of the conveyancing and Feudal Reform (Scotland)
Act 1970;

”instrument of appointment” has the meaning given by section 53(1);

”prescribed” means prescribed by regulations made under this Chapter by the Secretary of
State;

”receiver” means a receiver of such part of the property of the company as is subject to
the floating charge by virtue of which he has been appointed under section 51;

”register of charges” means the register kept by the registrar of companies for the purposes
of Chapter II of Part XII of the Companies Act;

”secured debenture” means a bond, debenture, debenture stock or other security which, either
itself or by reference to any other instrument, creates a floating charge over all or any part
of the property of the company, but does not include a security which creates no charge
other than a fixed security; and

”series of secured debentures” means two or more secured debentures created as a series
by the company in such a manner that the holders thereof are entitled pari passu to the benefit
of the floating charge.

(2) Where a floating charge, secured debenture or series of secured debentures has been created
by the company, then, except where the context otherwise requires, any reference in this
Chapter to the holder of the floating charge shall -
(a) where the floating charge, secured debenture or series of secured debentures provides

for a receiver to be appointed by any person or body, be construed as a reference to
that person or body;

(b) where, in the case of a series of secured debentures, no such provision has been made
therein but -
(i) there are trustees acting for the debenture-holders under and in accordance with

a trust deed, be construed as a reference to those trustees, and

(ii) where no such trustees are acting, be construed as a reference to -

(aa) a majority in nominal value of those present or represented by a proxy and
voting at a meeting of debenture-holders at which the holders of at least one-
third in nominal value of the outstanding debentures of the series are present
or so represented, or

(bb) where no such meeting is held, the holders of at least one-half in nominal
value of the outstanding debentures of the series.
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(3) Any reference in this Chapter to a floating charge, secured debenture, series of secured
debentures or instrument creating a charge includes, except where the context otherwise
requires, a reference to that floating charge, debenture, series of debentures or instrument
as varied by any instrument.

(4) References in this Chapter to the instrument by which a floating charge was created are,
in the case of a floating charge created by words in bond or other written acknowledgement,
references to the bond or, as the case may be, the other written acknowledgement.

71. Prescription of forms, etc.; regulations

(1) The notice referred to in section 62(5), and the notice referred to in section 65(1)(a) shall
be in such form as may be prescribed.

(2) Any power conferred by this Chapter on the Secretary of State to make regulations is
exercisable by statutory instrument; and a statutory instrument made in the exercise of the
power so conferred to prescribe a fee is subject to annulment in pursuance of a resolution
of either House of Parliament.

CHAPTER III - RECEIVERS’ POWERS IN GREAT BRITAIN AS A WHOLE

72. Cross-border operation of receivership provisions

(1) A receiver appointed under the law of either part of Great Britain in respect of the whole
or any part of any property or undertaking of a company and in consequence of the company
having created a charge which, as created, was a floating charge may exercise his powers
in the other part of Great Britain so far as their exercise is not inconsistent with the law
applicable there.

(2) In subsection (1) ”receiver” includes a manager and a person who is appointed both receiver
and manager.

OMISSIS

PART VI - MISCELLANEOUS PROVISIONS APPLYING
TO COMPANIES WHICH ARE INSOLVENT OR IN LIQUIDATION

OMISSIS

Adjustment of prior transactions (administration and liquidation)

238. Transactions at an undervalue (England and Wales)

(1) This section applies in the case of a company where -
(a) an administration order is made in relation to the company, or
(b) the company goes into liquidation;

and ”the office-holder” means the administrator or the liquidator, as the case may be.

(2) Where the company has at a relevant time (defined in section 240) entered into a transaction
with any person at an undervalue, the office-holder may apply to the court for an order under
this section.

(3) Subject as follows, the court shall, on such an application, make such order as it thinks fit
for restoring the position to what it would have been if the company had not entered into
that transaction.
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(4) For the purposes of this section and section 241, a company enters into a transaction with
a person at an undervalue if -
(a) the company makes a gift to that person or otherwise enters into a transaction with

that person on terms that provide for the company to receive no consideration, or
(b) the company enters into a transaction with that person for a consideration the value

of which, in money or money’s worth, is significantly less than the value, in money
or money’s worth, of the consideration provided by the company.

(5) The court shall not make an order under this section in respect of a transaction at an
undervalue if it is satisfied -
(a) that the company which entered into the transaction did so in good faith and for the

purpose of carrying on its business, and
(b) that at the time it did so there were reasonable grounds for believing that the transactions

would benefit the company.

239. Preferences (England and Wales)

(1) This section applies as does section 238.

(2) Where the company has at a relevant time (defined in the next section) given a preference
to any person, the office-holder may apply to the court for an order under this section.

(3) Subject as follows, the court shall, on such an application, make such order as it thinks fit
for restoring the position to what it would have been if the company had not given that
preference.

(4) For the purposes of this section and section 241, a company gives a preference to a person
if -
(a) that person is one of the company’s creditors or a surety or guarantor for any of the

company’s debts or other liabilities, and
(b) the company does anything or suffers anything to be done which (in either case) has

the effect of putting that person into that position which, in the event of the company
going into insolvent liquidation, will be better than the position he would have been
in if that thing had not been done.

(5) The court shall not make an order under this section in respect of a preference given to any
person unless the company which gave the preference was influenced in deciding to give
it by a desire to produce in relation to that person the effect mentioned in sub- section (4)(b).

(6) A company which has given a preference to a person connected with the company (otherwise
than by reason only of being its employee) at the time the preference was given is presumed,
unless the contrary shown, to have been influenced in deciding to give it by such a desire
as is mentioned in subsection (5).

(7) The fact that something has been done in pursuance of the order of a court does not, without
more, prevent the doing or suffering of that thing from constituting the giving of a preference.

240. ”Relevant time” under Section 238 and 239

(1) Subject to the next subsection, the time at which a company enters into a transaction at an
undervalue or gives a preference is a relevant time if the transaction is entered into, or the
preference given -
(a) in the case of a transaction at an undervalue or of a preference which is given to a

person who is connected with the company (otherwise than by reason only of being
its employee), at a time in the period of 2 years ending with the onset of insolvency
(which expression is defined below),

(b) in the case of a preference which is not such a transaction and is not given, at a time
in the period of 6 months ending with the onset of insolvency, and
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(c) in either case, at a time between the presentation of a petition for the making of an
administration order in relation to the company and the making of such an order on
that petition.

(2) Where a company enters into a transaction at an undervalue or gives a preference at a time
mentioned in subsection (1)(a) or (b), that time is not a relevant time for the purposes of
section 238 or 239 unless the company -
(a) is at the time unable to pay its debts within the meaning of section 123 in Chapter VI

or Part IV, or
(b) becomes unable to p ay its debts within the meaning of that section in consequence

of the transaction or preference;
but the requirements of this subsection are presumed to be satisfied, unless the contrary
is shown, in relation to any transaction at an undervalue which is entered into by a
company with a person who is concerned with the company.

(3) For the purposes of subsection (1), the onset of insolvency is -
(a) in a case where section 238 or 239 applies by reason of the making of an administration

order or of a company going into liquidation immediately upon the discharge of an
administration order, the date of the presentation of the petition on which the
administration order was made, and

(b) in a case where the section applies by reason of a company going into liquidation at any
other time, the date of the commencement of the winding up.

241. Orders under Sections 238 and 239

(1) Without prejudice to the generality of sections 238(3) and 239(3), an order under either of
those sections with respect to a transaction or preference entered into or given by a company
may (subject to the next subsection) -
(a) require any property transferred as part of the transaction, or in connection with the

giving of the preference, to be vested in the company,
(b) require any property to be so vested if it represents in any person’s hands the application

either of the proceeds of sale of property so transferred or of money so transferred,
(c) release or discharge (in whole or in part) any security given by the company,
(d) require any person to pay, in respect of benefits received by him from the company,

such sums to the office-holder as the court may direct,
(e) provide for any surety or guarantor whose obligations to any person were released or

discharged (in whole or in part) under the transaction, or by the giving of the preference,
to be under such new or revived obligations to that person as the court thinks
appropriate,

(f) provide for security to be provided for the discharge of any obligation imposed by or
arising under the order, for such an obligation to be charged on any property and for
the security or charge to have the same priority as a security or charge released or
discharged (in whole or in part) under the transaction or by the giving of the preference,
and

(g) provide for the extent to which any person whose property is vested by the order in
the company, or on whom obligations are imposed by the order, is to be able to prove
in the winding up of the company for debts or other liabilities which arose from, or
were released or discharged (in whole or part) under or by, the transaction or the giving
of the preference.

(2) An order under section 238 or 239 may affect the property of, or impose any obligation
on, any person whether or not he is the person with whom the company in question entered
into the transaction or (as the case may be) the person to whom the preference was given;
but such an order -
(a) shall not prejudice any interest in property which was acquired from a person other

than the company and was acquired in good faith, for value and without notice of the
relevant circumstances, or prejudice any interest deriving from such an interest, and
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(b) shall require a person who received a benefit from the transaction or preference in good
faith, for value and without notice of the relevant circumstances to pay a sum to the
office- holder, except where that person was a party to the transaction or the payment
is to be in respect of a preference given to that person at a time when he was a creditor
of the company.

(3) For the purposes of this section the relevant circumstances, in relation to a transaction or
preference, are -
(a) the circumstances by virtue of which an order under section 238 or (as the case may

be) 239 could be made in respect of the transaction or preference if the company were
to go into liquidation, or an administration order were made in relation to the company,
within a particular period after the transaction is entered into or the preference given,
and

(b) if that period has expired, the fact that the company has gone into liquidation or that
such an order has been made.

(4) The provisions of sections 238 to 241 apply without prejudice to the availability of any other
remedy, even in relation to a transaction or preference which the company had no power
to enter into or give.

242. Gratuitous alienations (Scotland)

(1) Where this subsection applies and -
(a) the winding up of a company has commenced, an alienation by the company is

challengeable by -

(i) any creditor who is a creditor by virtue of a debt incurred on or before the date
of such commencement, or

(ii) the liquidator;
(b) an administration order is in force in relation to a company, an alienation by the company

is challengeable by the administrator.

(2) Subsection (1) applies where -
(a) by the alienation, whether before or after 1st April 1986 (the coming into force of section

75 of the Bankruptcy (Scotland) Act 1985), any part of the company’s property is
transferred or any claim or right of the company is discharged or renounced, and

(b) the alienation takes place on a relevant day.

(3) For the purposes of subsection (2)(b), the day on which an

alienation takes place is the day on which it becomes completely effectual; and in that
subsection ”relevant day” means, if the alienation has the effect of favouring -
(a) a person who is an associate (within the meaning of the Bankruptcy (Scotland) Act

1985) of the company, a day not earlier than 5 years before the date on which -

(i) the winding up of the company commences, or

(ii) as the case may be, the administration order is made; or
(b) any other person, a day not earlier than 2 years before that date.

(4) On a challenge being brought under subsection (1), the court shall grant decree of reduction
or for such restoration of property to the company’s assets or other redress as may be
appropriate; but the court shall not grant a decree if the person seeking to uphold the
alienation establishes -
(a) that immediately, or at any other time, after the alienation the company’s assets were

greater than its liabilities, or
(b) that the alienation was made for adequate consideration, or
(c) that the alienation -

(i) was a birthday, Christmas or other conventional gift, or
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(ii) was a gift made, for a charitable purpose, to a person who is not an associate of
the company,

which, having regard to all the circumstances, it was reasonable for the company
to make;

Provided that this subsection is without prejudice to any right or interest acquired
in good faith and for the value from or through the transferee in the alienation.

(5) In subsection (4) above, ”charitable purpose” means any charitable, benevolent or
philanthropic purpose, whether or not it is charitable within the meaning of any rule of law.

(6) For the purposes of the foregoing provisions of this section, an alienation in implementation
of a prior obligation is deemed to be one for which there was no consideration or no adequate
consideration to the extent that the prior obligation was under- taken for no consideration
or no adequate consideration.

(7) A liquidator and an administrator have the same right as a creditor has under any rule of
law to challenge an alienation of a company made for no consideration or no adequate
consideration.

(8) This section applies to Scotland only.

243. Unfair preferences (Scotland)

(1) Subject to subsection (2) below, subsection (4) below applies to a transaction entered into
by a company, whether before or after 1st April 1986, which has the effect of creating a
preference in favour of a creditor to the prejudice of the general body of creditors, being
a preference created not earlier than 6 months before the commencement of the winding
up of the company or the making of an administration order in relation to the company.

(2) Subsection (4) below does not apply to any of the following transaction -
(a) a transaction in the ordinary course of trade or business;
(b) a payment in cash for a debt which when it was paid had become payable, unless the

transaction was conclusive with the purpose of prejudicing the general body of creditors;
(c) a transaction whereby the parties to it undertake reciprocal obligations (whether the

performance by the parties of their respective obligations occurs at the same time or
at different times) unless the transaction was collusive as aforesaid;

(d) the granting of a mandate by a company authorising an arrestee to pay over the arrested
funds or part thereof to the arrester where -
(i) there has been a decree for payment or a warrant for summary diligence, and

(ii) the decree or warrant has been preceded by an arrestment on the dependence of
the action or followed by an arrestment in execution.

(3) For the purposes of subsection (1) above, the day on which a preference was created is the
day on which the preference became completely effectual.

(4) A transaction to which this subsection applies is challengeable by -
(a) in the case of a winding up -

(i) any creditor who is a creditor by virtue of a debt incurred on or before the date
of commencement of the winding up, or

(ii) the liquidator; and
(b) in the case of an administration order, the administrator.

(5) On a challenge being brought under subsection (4) above, the court, if satisfied that the
transaction challenged is a transaction to which this section applies, shall grant decree of
reduction or for such restoration of property to the company’s assets or other redress as may
be appropriate;

Provided that this subsection is without prejudice to any right or interest acquired in good
faith and for value from or through the creditor in whose favour the preference was created.
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(6) A liquidator and an administrator have the same right as a creditor has under any rule of
law to challenge a preference created by a debtor.

(7) This section applies to Scotland only.

244. Extortionate credit transactions

(1) This section applies as does section 238, and where the company is, or has been, a party
to a transaction for, or involving, the provision of credit to the company.

(2) The court may, on the application of the office-holder, make the order with respect to the
transaction if the transaction is or was extortionate and was entered into the period of 3 years
ending with the day on which the administration order was made or (as the case may be)
the company went into liquidation.

(3) For the purposes of this section a transaction is extortionate if, having regard to the risk
accepted by the person providing the credit -
(a) the terms of it are or were such as to require grossly exorbitant payments to be made

(whether unconditionally or in certain contingencies) in respect of the provision of the
credit, or

(b) it otherwise grossly contravened ordinary principles of fair dealings;
and it shall be presumed, unless the contrary is proved, that a transaction with respect
to which an application is made under this section is or, as the case may be, was
extortionate.

(4) An order under this section with respect to any transaction may contain such one or more
of the following as the court thinks fit, that is to say -
(a) provision setting aside the whole or part of any obligation created by the transaction,
(b) provision otherwise varying the terms of the transaction or varying the terms on which

any security for the purposes of the transaction is held,
(c) provision requiring any person who is or was a party to the transaction to pay the

office-holder any sums paid to that person, by virtue of the transaction, by the company,
(d) provision requiring any person to surrender to the office-holder any property held by

him as security for the purposes of the transaction,
(e) provision directing accounts to be taken between any persons.

(5) The powers conferred by this section are exercisable in relation to any transaction
concurrently with any powers exercisable in relation to that transaction as a transaction at
an undervalue or under section 242 (gratuitous alienations in Scotland).

245. Avoidance of certain floating charges

(1) This section applies as does section 238, but applies to Scotland as well as to England and
Wales.

(2) Subject as follows, a floating charge on the company’s under- taking or property created
at a relevant time is invalid except to the extent of the aggregate of -
(a) the value of so much of the consideration for the creation of the charge as consists

of money paid, or goods or services supplied, to the company at the same time as, or
after, the creation of the charge,

(b) the value of so much of that consideration as consists of the discharge or reduction,
at the same time as, or after, the creation of the charge, of any debt of the company,
and

(c) the amount of such interest (if any) as is payable on the amount falling within paragraph
(a) or (b) in pursuance of any agreement under which the money was so paid, the goods
or services were so supplied or the debt was so discharged or reduced.

(3) Subject to the next subsection, the time at which a floating charge is created by a company is
a relevant time for the purposes of this section if the charge is created -
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(a) in the case of a discharge which is created in favour of a person who is connected with
the company, at a time in the period of 2 years ending with the onset of insolvency.

(b) in the case of a charge which is created in favour of any other person, at a time in the
period of 12 months ending with the onset of insolvency, or

(c) in either case, at a time between the presentation of a petition for the making of an
administration order in relation to the company and the making of such an order on
that petition.

(4) Where the company creates a floating charge at a time mentioned in subsection (3)(b) and
the person in favour of whom the charge is created is not connected with the company, that
time is not relevant time for the purposes of this section unless the company -
(a) is at that time unable to pay its debts within the meaning of section 123 in Chapter

VI of Part IV, or
(b) becomes unable to pay its debts within the meaning of that section in consequence of

the transaction under which the charge is created.

(5) For the purposes of subsection (3), the onset of insolvency is -
(a) in a case where this section applies by reason of the making of an administration order,

the date of the presentation of the petition on which the order was made, and
(b) in a case where this section applies by reason of a company going into liquidation,

the date of the commencement of the winding up.

(6) For the purposes of subsection (2)(a) the value of any goods or services supplied by way
of consideration for a floating charge is the amount in money which at the time they were
supplied could reasonably have been expected to be obtained for supplying the goods or
services in the ordinary course of business and on the same terms (apart from the
consideration) as those on which they were supplied to the company.

246. Unenforceability of liens on books, etc.

(1) This section applies in the case of a company where -
(a) an administration order is made in relation to to the company, or
(b) the company goes into liquidation, or
(c) a provisional liquidator is appointed;

and ”the office-holder” means the administrator, the liquidator or the provisional
liquidator, as the case may be.

(2) Subject as follows, a lien or other right to retain possession of any of the books, papers
or other records of the company is unenforceable to the extent that its enforcement would
deny possession of any books, papers or othjer records to the office- holder.

(3) This does not apply to a lien on documents which give a title to property and are held as
such.

PART VII - INTERPRETATION FOR FIRST GROUP OF PARTS

247. ”Insolvency” and ”Go into Liquidation”

(1) In this Group of Parts, except in so far as the context otherwise requires, ”insolvency”, in
relation to a company, includes the approval of a voluntary arrangement under Part I, the
making of an administration order or the appointment of an administrative receiver.

(2) For the purposes of any provision in this Group of Parts, a company goes into liquidation
if it passes a resolution for voluntary winding up or an order for its winding up is made
by the court at a time when it has not already gone into liquidation by passing such a
resolution.
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248. ”Secured Creditor”, etc.

In this Group of Parts, except in so far as the context otherwise requires -

(a) ”secured creditor”, in relation to a company, means a creditor of the company who holds
in respect of his debt a security over property of the company, and ”unsecured creditor”
is to be read accordingly; and

(b) ”security” means -
(i) in relation to England and Wales, any mortgage, charge, lien or other security, and
(ii) in relation to Scotland, any security (whether heritable or moveable), any floating charge

and any right of lien or preference and any right of retention (other than a right of
compensation or set off).

249. ”Connected” with a Company

For the purposes of any provision in this Group of Parts, a person is connected with a company
if -
(a) he is a director or shadow director of the company or an associate of such a director

or shadow director, or
(b) he is an associate of the company ;

and ”associate” has the meaning given by section 435 in Part XVIII of this Act.

250. ”Member” of a Company

For the purposes of any provision in this Group of Parts, a person who is not a member
of a company but to whom shares in the company have been transferred, or transmitted by opera-
tion of law, is to be regarded as a member of the company, and references to a member or members
are to be read accordingly.

251. Expressions used generally

In this Group of Parts, except in so far as the context otherwise requires - ”administrative
receiver” means -

(a) an administrative receiver as defined by section 29(2) in Chapter I of Part III, or
(b) a receiver appointed under section 51 in Chapter II of that Part in a case where the

whole (or substantially the whole) of the company’s property is attached by the floating
charge;
”business day” means any day other than a Saturday, a Sunday, Christmas Day, Good
Friday or a day which is a bank holiday in any part of Great Britain;
”chattel leasing agreement” means an agreement for the bailment or, in Scotland, the
hiring of goods which is capable of subsisting for more than 3 months;
”contributory” has the meaning given by section 79;
”director” includes any person occupying the position of director, by whatever named
called;
”floating charge” means a charge which, as created, was a floating charge and includes
a floating charge within section 462 of the Companies Act (Scottish floating charges);
”office copy”, in relation to Scotland, means a copy certified by the clerk of court;
”the official rate”, in relation to interest, means the rate payable under section 189(4);
”prescribed” means prescribed by the rules;
”receiver”, in the expression ”receiver or manager”, does not include a receiver
appointed under section 51 in Chapter II of Part III;
”retention of title agreement” means an agreement for the sale of goods to a company,
being an agreement -
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(a) which does not constitute a charge on the goods, but
(b) under which, if the seller is not paid and the company is wound up, the seller will have

priority over all other creditors of the company as respects the goods or any property
representing the goods; ”the rules” means rules under section 411 in Part XV; and
”shadow director” in relation to a company, means a person in accordance with whose
directions or instructions the directors of the company are accustomed to act but so
that a person is not deemed a shadow director by reason only that the directors act on
advice given by him in a professional capacity);
and any expression for whose interpretation provision is made by Part XXVI of the
Companies Act, other than an expression defined above in this session, is to be
constructed in accordance with that provision.

OMISSIS

PART XVII - MISCELLANEOUS AND GENERAL

426. Co-operation between courts exercising jurisdiction in relation to insolvency

(1) An order made by a court in any part of the United Kingdom in the exercise of jurisdiction
in relation to insolvency law shall be enforced in any other part of the United Kingdom
as if it were made by a court exercising the corresponding jurisdiction in that other part.

(2) However, without prejudice to the following provisions of this section, nothing in subsection
(1) requires a court in any part of the United Kingdom to enforce, in relation to property
situated in that part, any order made by a court in any other part of the United Kingdom.

(3) The Secretary of State, with the concurrence in relation to property situated in England and
Wales of the Lord Chancellor, may by order make provision for securing that a trustee or
assignee under the insolvency law of any part of the United Kingdom has, with such
modifications as may be specified in the order, the same rights in relation to any property
situated in another part of the United Kingdom, as he would have in the corresponding
circumstances if he were a trustee or assignee under the insolvency law of that other part.

(4) The courts having jurisdiction in relation to insolvency law in any part of the United Kingdom
shall assist the courts having the corresponding jurisdiction in any other part of the United
Kingdom or any relevant country or territory.

(5) For the purposes of subsection (4) a request made to a court in any part of the United Kingdom
by a court in any other part of the United Kingdom or in a relevant country or territory is
authority for the court to which the request is made to apply, in relation to any matters
specified in the request, the insolvency law which is applicable by either court in relation
to comparable matters falling within its jurisdiction.

In exercising its discretion under this subsection, a court shall have regard in particular to
the rules of private international law.

(6) Where a person who is a trustee or assignee under the insolvency law of any part of the United
Kingdom claims property situated in any other part of the United Kingdom (whether by
virtue of an order under subsection (3) or otherwise), the submission of that claim to the
court exercising jurisdiction in relation to insolvency law in that other part shall be treated
in the same manner as a request made by a court for the purpose of subsection (4).

(7) Section 38 of the Criminal Law Act 1977 (execution of warrant of arrest throughout the
United Kingdom) applies to a warrant which, in exercise of any jurisdiction in relation to
insolvency law, is issued in any part of the United kingdom for the arrest of a person as
it applies to a warrant issued in that part of the United Kingdom for the arrest of a person
charged with an offence.
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(8) Without prejudice to any power to make rules of court, any power to make provision by
subordinate legislation for the purpose of giving effect in relation to companies or individuals
to the insolvency law of any part of the United Kingdom includes power to make provision
for the purpose of giving effect in that part to any provision made by or under the preceding
provisions of this section.

(9) An order under subsection (3) shall be made by statutory instrument subject to annulment
in pursuance of a resolution of either House of Parliament.

(10) In this section ”insolvency law” means -
(a) in relation to England and Wales, provision made by or under this Act or sections 6

to 10, 12, 12, 15, 19 and 20 (with schedule 1) of the Company Directors Disqualification
Act 1986 and extending to England and Wales;

(b) in relation to Scotland, provision extending to Scotland and made by or under this Act,
sections 6 to 10, 12, 15, 19 and 20 (with schedule 1) of the Company Directors
Disqualification Act 1986, part XVIII of the Companies Act or the Bankruptcy
(Scotland) Act 1985;

(c) in relation to Northern Ireland, provision made by or under the Bankruptcy Acts
(Northern Ireland) 1857 to 1980, Part V, VI or IX of the Companies Act (Northern
Ireland) 1960 or Part IV of the Companies (Northern Ireland) Order 1978;

(d) in relation to any relevant country or territory, so much of the law of that country or
territory as corresponds to provisions falling within any of the foregoing paragraphs;
and references in this subsection to any enactment include, in relation to any time before
the coming into force of that enactment the corresponding enactment in force at that
time.

(11) In this section ”relevant country or territory” means -
(a) any of the Channel Islands or the Isle of Man, or
(b) any country or territory designated for the purposes of this section by the Secretary

of State by order made by statutory instrument.

OMISSIS

SCHEDULES

SCHEDULE 1 - POWERS OF ADMINISTRATOR OR ADMINISTRATIVE RECEIVER

(1) Power to take possession of, collect and get in the property of the company and, for that
purpose, to take such proceedings as may seem to him expedient.

(2) Power to sell or otherwise dispose of the property of the company by public auction or private
contract or, in Scotland, to sell, feu, hire out or otherwise dispose of the property of the
company by public roup or private bargain.

(3) Power to raise or borrow money and grant security therefore over the property of the
company.

(4) Power to appoint a solicitor or accountant or other professionally qualified person to assist
him in the performance of his functions.

(5) Power to bring or defend any action or other legal proceedings in the name and on behalf
of the company.

(6) Power to refer to arbitration any question affecting the company.

(7) Power to effect and maintain insurances in respect of the business and property of the
company.
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(8) Power to use the company’s seal.

(9) Power to do all acts and to execute in the name and on behalf of the company any deed,
receipt or other document.

(10) Power to draw, accept, make and endorse any bill of exchange or promissory note in the
name and on behalf of the company.

(11) Power to appoint any agent to do any business which he is unable to do himself or which
can more conveniently be done by an agent and power to employ and dismiss employees.

(12) Power to do all such things (including the carrying out of works) as may be necessary for
the realisation of the property of the company.

(13) Power to make any payment which is necessary or incidental to the performance of his
functions.

(14) Power to carry on the business of the company.

(15) Power to establish subsidiaries of the company.

(16) Power to transfer to subsidiaries of the company the whole or any part of the business and
property of the company.

(17) Power to grant or accept a surrender of a lease or tenancy of any of the property of the
company, and to take a lease or tenancy of any property required or convenient for the
business of the company.

(18) Power to make any arrangement or compromise on behalf of the company.

(19) Power to call up any uncalled capital of the company.

(20) Power to rank and claim in the bankruptcy, insolvency, sequestration or liquidation of any
person indebted to the company and to receive dividends, and to accede to trust deeds for
the creditors of any such person.

(21) Power to present of defend a petition for the winding up of the company.

(22) Power to change the situation of the company’s registered office.

(23) Power to do all other things incidental to the exercise of the foregoing powers.

SCHEDULE 2 - POWERS OF A SCOTTISH RECEIVER (ADDITIONAL TO THOSE
CONFERRED ON HIM BY THE INSTRUMENT OF CHARGE)

(1) Power to take possession of , collect and get in the property from the company or a liquidator
thereof or any other person, and for that purpose, to take such proceedings as may seem
to him expedient.

(2) Power to sell, feu, hire out or otherwise dispose of the property by public roup or private
bargain and with or without advertisement.

(3) Power to raise or borrow money and grant security therefor over the property.

(4) Power to appoint a solicitor or accountant or other professionally qualified to assist him
in the performance of his functions.

(5) Power to bring or defend any action or other legal proceedings in the name and on behalf
of the company.

(6) Power to refer to arbitration all questions affecting the company.

(7) Power to effect and maintain insurances in respect of the business and property of the
company.

(8) Power to use the company’s seal.

(9) Power to do all acts and to execute in the name and on behalf of the company any deed,
receipt or other document.
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(10) Power to draw, accept, make and endorse any bill of exchange or promissory note in the
name and on behalf of the company.

(11) Power to appoint any agent to do any business which he is unable to do himself or which
can more conveniently be done by an agent, and power to employ and dismiss employees.

(12) Power to do all such things (including the carrying out of works), as may be necessary for
the realisation of the property.

(13) Power to make any payment which is necessary or incidental to the performance of his
functions.

(14) Power to carry on the business of the company or any part of it.

(15) Power to grant or accept a surrender of a lease or tenancy of any of the property, and to
take a lease or tenancy of any property required or convenient for the business of the
company.

(16) Power to make any arrangement or compromise on behalf of the company.

(17) Power to call up any uncalled capital of the company.

(18) Power to establish subsidiaries of the company.

(19) Power to transfer to subsidiaries of the company the business of the company or any part
of it and any of the property.

(20) Power to rank and claim in the bankruptcy, insolvency, sequestration or liquidation of any
person or company indebted to the company and to receive dividends, and to accede to trust
deeds for creditors of any such person.

(21) Power to present of defend a petition for the winding up of the company.

(22) Power to change the situation of the company’s registered office.

(23) Power to do all other things incidental to the exercise of the powers mentioned in section
55(1) of this Act or above in this Schedule.

OMISSIS

SCHEDULE 6 - THE CATEGORIES OF PREFERENTIAL DEBTS

Category 1 : Debts due to Inland Revenue

(1) Sums due at the relevant date from the debtor on account of deductions of income tax from
emoluments paid during the period of 12 months next before that date.

The deductions have referred to are those which the debtor was liable to make under section
204 of the Income and Corporation Taxes Act 1970 (pay as you earn), less the amount of the
repayments of income tax which the debtor was liable to make during that period.

(2) Sums due at the relevant date from the debtor in respect of such deductions as are required
to be made by the debtor for that period under section 69 of the Finance (No.2) Act 1975
(sub-contractors in the construction industry).

Category 2 : Debts due to Customs & Excise

(3) Any value added tax which is referable to the period of 6 months next before the relevant
date (which period is referred to below as ”the 6-month period”).

For the purposes of this paragraph -
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(a) where the whole of the prescribed accounting period to which any value added tax is
attributable falls within the 6-month period, the whole amount of that tax is referable
to that period; and

(b) in any other case the amount of any value added tax which is referable to the 6-month
period is the proportion of the tax which is equal to such proportion (if any) of the
accounting reference period in question as falls within the 6-month period ;
and in sub-paragraph (a) ”prescribed” means prescribed by regulations under the Value
Added Tax Act 1983.

(4) The amount of any car tax which is due at the relevant date from the debtor and which became
sue within a period of 12 months next before that date.

(5) Any amount which is due -
(a) by way of general betting duty or bingo duty, or
(b) under section 12(1) of the Betting and Gaming Duties Act 1981 (general betting and

pool betting duty recoverable from agent collecting stakes), or
(c) under section 14 of, or Schedule 2 to, that Act (gaming licence duty),

from the debtor at the relevant date and which became due within the period of 12
months next before that date.

Category 3 : Social security contributions

(6) All sums which on the relevant date are due from the debtor on account of Class I or 2
contributions under the Social Security Act 1975 or the Social Security (Northern Ireland)
Act 1975 and which became due from the debtor in the 12 months next before the relevant
date.

(7) All sums which on the relevant date have been assessed on and are due from the debtor
on account of Class 4 contributions under either of those Acts of 1975, being sums which
-
(a) are due to the Commissioners of Inland Revenue (rather than to the Secretary of State

or a Northern Ireland department), and
(b) are assessed on the debtor up to 5th April next before the relevant date,

but not exceeding, in the whole, any one year’s assessment.

Category 4 : Contributions to occupational pension schemes, etc.

(8) Any sum which is owed by the debtor and is a sum to which Schedule 3 to the Social Security
Pensions Act 1975 applies (contributions to occupational pension schemes and state scheme
premiums).

Category 5 : Remuneration, etc., of employees

(9) So much of any amount which -
(a) is owed by the debtor to a person who is or has been an employee of the debtor, and
(b) is payable by way of remuneration in respect of the whole or any part of the period

of 4 months next before the relevant date,
as does not exceed so much as may be prescribed by order made by the Secretary of
State.

(10) An amount owed by way of accrued holiday remuneration, in respect of any period of
employment before the relevant date, to a person whose employment by the debtor has been
terminated, whether before, on or after that date.

(11) So much of any sum owed in respect of money advanced for the purposes as has been applied
for the payment of a debt which, if it had not been paid, would have been a debt falling
within paragraph 9 or 10.
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(12) So much of any amount which -
(a) is ordered (whether before or after the relevant date) to be paid by the debtor under

the Reserve Forces (Safeguard of Employment) Act 1985, and
(b) is so ordered in respect of a default made by the debtor before that date in this discharge

of his obligations under that Act,
as does not exceed such amount as may be prescribed by order made by the Secretary
of State.

Interpretation for Category 5

(13)
(1) For the purposes of paragraphs 9 to 12, a sum is payable by the debtor to a person

by way of remuneration in respect of any period if -

(a) it is paid as wages or salary (whether payable for time or for piece work or earned
wholly or partly by way of commission) in respect of services rendered to the
debtor in that period, or

(b) it is an amount falling within the following sub-paragraph and is payable by the
debtor in respect of that period.

(2) An amount falls within this sub-paragraph if it is -

(a) a guarantee payment under section 12(1) of the Employment Protection (Consoli-
dation) Act 1978 (employee without work to do for a day or part of a day) ;

(b) remuneration on suspension on medical grounds under section 19 of that Act ;

(c) any payment for time off under section 27(3) (trade union duties), 31(3) (looking
for work, etc) or 31A(4) (ante-natal care) of that Act; or

(d) remuneration under a protective award made by an industrial tribunal under section
101 of the Employment Protection Act 1975 (redundancy dismissal with compen-
sation).

(14)
(1) This paragraph relates to one case in which a person’s employment has been terminated

by or in consequence of his employer going into liquidation or being adjudged bankrupt
or (his employer being a company not in liquidation) by or in consequence of -

(a) a receiver being appointed as mentioned in section 40 of this Act (debenture-hol-
ders secured by floating charge), or

(b) the appointment of a receiver under section 53(6) or 54(5) of this Act (Scottish
company with property subject to floating charge), or

(c) the taking of possession by debenture-holders (so secured), as mentioned in section
196 of the Companies Act.

(2) For the purposes of paragraphs 9 to 12, holiday remuneration is deemed to have accrued
to that person in respect of any period of employment if , by virtue of his contract of
employment or of any enactment that remuneration would have been accrued in respect
of that period if his employment had continued until he became entitled to be allowed
the holiday.

(3) The reference in sub-paragraph (2) to any enactment includes an order or direction made
under an enactment.

(15) Without prejudice to paragraphs 13 and 14 -
(a) any remuneration payable by the debtor to a person in respect of a period of holiday

or of absence from work through sickness or other good cause is deemed to be wages
or (as the case may be) salary in respect of services rendered to the debtor in that period,
and
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(b) references here and in those paragraphs to remuneration in respect of a period of holiday
include any sums which, if they had been paid, would have been treated for the purposes
of the enactments relating to social security as earnings in respect of that period.

Orders

(16) An order under paragraph 9 or 12 -
(a) may contain such transitional provisions as may appear to the Secretary of State

necessary or expedient;
(b) shall be made by statutory instrument subject to annulment in pursuance of a resolution

of either House of Parliament.
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B)

INSOLVENCY RULES 1986 (SI 1986/1925) (1)

PART 3 - ADMINISTRATIVE RECEIVERSHIP

CHAPTER 1

APPOINTMENT OF ADMINISTRATIVE RECEIVER

3.1 Acceptance and confirmation of acceptance of appointment

(1) Where two or more persons are appointed as joint receivers or managers of a company’s
property under powers contained in an instrument, the acceptance of such an appointment
shall be made by each of them in accordance with section 33 as if that person were a sole
appointee, but the joint appointment takes effect only when all such persons have so accepted
and is then deemed to have been made at the time at which the instrument of appointment
was received by or on behalf of all such persons.

(2) Subject to the next paragraph, where a person is appointed as the sole or joint receiver of
a company’s property under powers contained in an instrument, the appointee shall, if he
accepts the appointment, within 7 days confirm his acceptance in writing to the person
appointing him.

(3) Paragraph (2) does not apply where an appointment is accepted in writing.

(4) Any acceptance or confirmation of acceptance of appointment as a receiver or manager of
a company’s property, whether under the Act or the Rules, may be given by any person
(including, in the case of a joint appointment, any joint appointee) duly authorised for that
purpose on behalf of the receiver or manager.

(5) In confirming acceptance the appointee or person authorised for that purpose shall state-
(a) the time and date of receipt of the instrument of appointment, and
(b) the time and date of acceptance.

3.2 Notice and advertisement of appointment

(1) This Rule relates to the notice which a person is required by section 46(1) to send and publish,
when appointed as administrative receiver.

(2) The following matters shall be stated in the notices sent to the company and the creditors -
(a) the registered name of the company, as at the date of the appointment, and its registered

number;
(b) any other name with which the company has been registered in the 12 months preceding

that date;
(c) any name under which the company has traded at any time in those 12 months, if

substantially different from its then registered name;
(d) the name and address of the administrative receiver, and the date of his appointment;
(e) the name of the person by whom the appointment was made;

��� $L VHQVL GHOOD UHJ� ��� GHOOH ,QWURGXFWRU\ 3URYLVLRQV� LQ TXHVWH UXOHV� ´WKH $FWµ VLJQLILFD O·,QVROYHQ�
F\ $FW ���� H TXDOVLDVL ULIHULPHQWR DG XQD VHFWLRQ QXPHUDWD� VHQ]D DOWUD VSHFLILFD]LRQH� q GD LQWHQGHUVL
HIIHWWXDWR DG XQD VHFWLRQ GL WDOH WHVWR QRUPDWLYR�
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(f) the date of the instrument conferring the power under which the appointment was made,
and a brief description of the instrument;

(g) a brief description of the assets of the company (if any) in respect of which the person
appointed is not made the receiver.

(3) The administrative receiver shall cause notice of his appointment to be advertised once in
the Gazette, and once in such newspaper as he thinks most appropriate for ensuring that
it comes to the notice of the company’s creditors.

(4) The advertisement shall state all the matters specified in sub-paragraphs (a) to (e) of
paragraph (2) above.

CHAPTER 2

STATEMENT OF AFFAIRS AND REPORT TO CREDITORS

3.3 Notice requiring statement of affairs

(1) Where the administrative receiver determines to require a statement of the company’s affairs
to be made out and submitted to him in accordance with section 47, he shall send notice
to each of the persons whom he considers should be made responsible under that section,
requiring them to prepare and submit the statement.

(2) The persons to whom the notice is sent are referred to in this Chapter as “the deponents”.

(3) The notice shall inform each of the deponents-
(a) of the names and addresses of all others (if any) to whom the same notice has been sent;
(b) of the time within which the statement must be delivered;
(c) of the effect of section 47(6) (penalty for non-compliance); and
(d) of the application to him, and to each of the other deponents, of section 235 (duty to

provide information, and to attend on the administrative receiver if required).

(4) The administrative receiver shall, on request, furnish each deponent with the forms required
for the preparation of the statement of affairs.

3.4 Verification and filing

(1) The statement of affairs shall be in Form 3.2, shall contain all the particulars required by
that form and shall be verified by affidavit by the deponents (using the same form).

(2) The administrative receiver may require any of the persons mentioned in section 47(3) to
submit an affidavit of concurrence, stating that he concurs in the statement of affairs.

(3) An affidavit of concurrence may be qualified in respect of matters dealt with in the statement
of affairs, where the maker of the affidavit is not in agreement with the deponents, or he
considers the statement to be erroneous or misleading, or he is without the direct knowledge
necessary for concurring with it.

(4) The statement of affairs shall be delivered to the receiver by the deponent making the affidavit
of verification (or by one of them, if more than one) together with a copy of the verified
statement.

(5) Every affidavit of concurrence shall be delivered by the person who makes it, together with
a copy.

(6) The administrative receiver shall retain the verified copy of the statement and the affidavits
of concurrence (if any) as part of the records of the receivership.

3.5 Limited disclosure

(1) Where the administrative receiver thinks that it would prejudice the conduct of the
receivership for the whole or part of the statement of affairs to be disclosed, he may apply to
the court for an order of limited disclosure in respect of the statement or a specified part of it.
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(2) The court may on the application order that the statement, or, as the case may be, the specified
part of it, be not open to inspection otherwise than with leave of the court.

(3) The court’s order may include directions as to the delivery of documents to the registrar
of companies and the disclosure of relevant information to other persons.

3.6 Release from duty to submit statement of affairs; extension of time

(1) The power of the administrative receiver under section 47(5) to give a release from the
obligation imposed by that section, or to grant an extension of time, may be exercised at
the receiver’s own discretion, or at the request of any deponent.

(2) A deponent may, if he requests a release or extension of time and it is refused by the receiver,
apply to the court for it.

(3) The court may, if it thinks that no sufficient cause is shown for the application, dismiss it;
but it shall not do so unless the applicant has had an opportunity to attend the court for an
ex parte hearing, of which he has been given at least 7 days’ notice.

If the application is not dismissed under this paragraph, the court shall fix a venue
for it to be heard, and give notice to the deponent accordingly.
(4) The deponent shall, at least 14 days before the hearing, send to the receiver a notice stating

the venue and accompanied by a copy of the application, and of any evidence which he
(the deponent) intends to adduce in support of it.

(5) The receiver may appear and be heard on the application; and, whether or not he appears,
he may file a written report of any matters which he considers ought to be drawn to the
court’s attention.

If such a report is filed, a copy of it shall be sent by the receiver to the deponent,
not later than 5 days before the hearing.
(6) Sealed copies of any order made on the application shall be sent by the court to the deponent

and the receiver.

(7) On any application under this Rule the applicant’s costs shall be paid in any event by him
and, unless the court otherwise orders, no allowance towards them shall be made out of
the assets under the administrative receiver’s control.

3.7 Expenses of statement of affairs

(1) A deponent making the statement of affairs and affidavit shall be allowed, and paid by the
administrative receiver out of his receipts, any expenses incurred by the deponent in so doing
which the receiver thinks reasonable.

(2) Any decision by the receiver under this Rule is subject to appeal to the court.

(3) Nothing in this Rule relieves a deponent from any obligation with respect to the preparation,
verification and submission of the statement of affairs, or to the provision of information
to the receiver.

3.8 Report to creditors

(1) If under section 48(2) the administrative receiver determines not to send a copy of his report
to creditors, but to publish notice under paragraph (b) of that subsection, the notice shall
be published in the newspaper in which the receiver’s appointment was advertised.

(2) If he proposes to apply to the court to dispense with the holding of the meeting of unsecured
creditors (otherwise required by section 48(2)), he shall in his report to creditors or (as the
case may be) in the notice published as above, state the venue fixed by the court for the
hearing of the application.

(3) Subject to any order of the court under Rule 3.5, the copy of the receiver’s report which
under section 48(1) is to be sent to the registrar of companies shall have attached to it a
copy of any statement of affairs under section 47, and copies of any affidavits of concurrence.
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(4) If the statement of affairs or affidavits of concurrence, if any, have not been submitted to
the receiver by the time he sends a copy of his report to the registrar of companies, he shall
send a copy of the statement and any affidavits of concurrence as soon thereafter as he
receives them.

CHAPTER 3

CREDITORS’ MEETING

3.9 Procedure for summoning meeting under s 48(2)

(1) In fixing the venue for a meeting of creditors summoned under section 48(2), the
administrative receiver shall have regard to the convenience of the persons who are invited
to attend.

(2) The meeting shall be summoned for commencement between 10.00 and 16.00 hours on a
business day, unless the court otherwise directs.

(3) At least 14 days’ notice of the venue shall be given to all creditors of the company who
are identified in the statement of affairs, or are known to the receiver and had claims against
the company at the date of his appointment.

(4) With the notice summoning the meeting there shall be sent out forms of proxy.

(5) The notice shall include a statement to the effect that creditors whose claims are wholly
secured are not entitled to attend or be represented at the meeting.

(6) Notice of the venue shall also be published in the newspaper in which the receiver’s
appointment was advertised.

(7) The notice to creditors and the newspaper advertisement shall contain a statement of the
effect of Rule 3.11(1) below (voting rights).

3.10 The chairman at the meeting

(1) The chairman at the creditors’ meeting shall be the receiver, or a person nominated by him
in writing to act in his place.

(2) A person so nominated must be either-
(a) one who is qualified to act as an insolvency practitioner in relation to the company, or
(b) an employee of the receiver or his firm who is experienced in insolvency matters.

3.11 Voting rights

(1) Subject as follows, at the creditors’ meeting a person is entitled to vote only if-
(a) he has given to the receiver, not later than 12.00 hours on the business day before the

day fixed for the meeting, details in writing of the debt that he
claims to be due to him from the company, and the claim has been duly admitted under
the following provisions of this Rule, and

(b) there has been lodged with the administrative receiver any proxy which the creditor
intends to be used on his behalf.

(2) The chairman of the meeting may allow a creditor to vote, notwithstanding that he has failed
to comply with paragraph (1)(a), if satisfied that the failure was due to circumstances beyond
the creditor’s control.

(3) The receiver or (if other) the chairman of the meeting may call for any document or other
evidence to be produced to him where he thinks it necessary for the purpose of substantiating
the whole or any part of the claim.

(4) Votes are calculated according to the amount of a creditor’s debt as at the date of the
appointment of the receiver, after deducting any amounts paid in respect of that debt after
that date.
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(5) A creditor shall not vote in respect of a debt for an unliquidated amount, or any debt whose
value is not ascertained, except where the chairman agrees to put upon the debt an estimated
minimum value for the purpose of entitlement to vote and admits the claim for that purpose.

(6) A secured creditor is entitled to vote only in respect of the balance (if any) of his debt after
deducting the value of his security as estimated by him.

(7) A creditor shall not vote in respect of a debt on, or secured by, a current bill of exchange
or promissory note, unless he is willing-
(a) to treat the liability to him on the bill or note of every person who is liable on it

antecedently to the company, and against whom a bankruptcy order has not been made
(or, in the case of a company, which has not gone into liquidation), as a security in
his hands, and

(b) to estimate the value of the security and, for the purpose of his entitlement to vote,
to deduct it from his claim.

3.12 Admission and rejection of claim

(1) At the creditors’ meeting the chairman has power to admit or reject a creditor’s claim for
the purpose of his entitlement to vote; and the power is exercisable with respect to the whole
or any part of the claim.

(2) The chairman’s decision under this Rule, or in respect of any matter arising under Rule 3.11,
is subject to appeal to the court by any creditor.

(3) If the chairman is in doubt whether a claim should be admitted or rejected, he shall mark
it as objected to and allow the creditor to vote, subject to his vote being subsequently declared
invalid if the objection to the claim is sustained.

(4) If on an appeal the chairman’s decision is reversed or varied, or a creditor’s vote is declared
invalid, the court may order that another meeting be summoned, or make such other order
as it thinks just.

(5) Neither the receiver nor any person nominated by him to be chairman is personally liable
for costs incurred by any person in respect of an appeal to the court under this Rule, unless
the court makes an order to that effect.

3.13 (Revoked by the Insolvency (Amendment) Rules 1987, SI 1987/1919, r 3(1), Schedule, Pt I,
para 26.)

3.14 Adjournment

(1) The creditors’ meeting shall not be adjourned, even if no quorum is present, unless the
chairman decides that it is desirable. and in that case he shall adjourn it to such date, time
and place as he thinks fit.

(2) Rule 3.9(1) and (2) applies, with necessary modifications, to any adjourned meeting.

(3) If there is no quorum, and the meeting is not adjourned, it is deemed to have been duly
summoned and held.

3.15 Resolutions and minutes

(1) At the creditors’ meeting, a resolution is passed when a majority (in value) of those present
and voting in person or by proxy have voted in favour of it.

(2) The chairman of the meeting shall cause a record to be made of the proceedings, and kept
as part of the records of the receivership.

(3) The record shall include a list of the creditors who attended (personally or by proxy) and,
if a creditors’ committee has been established, the names and addresses of those elected
to be members of the committee.
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CHAPTER 4

THE CREDITORS’ COMMITTEE

3.16 Constitution of committee

(1) where it is resolved by the creditors’ meeting to establish a creditors’ committee, the
committee shall consist of at least 3 and not more than 5 creditors of the company elected
at the meeting.

(2) Any creditor of the company is eligible to be a member of the committee, so long as his
claim has not been rejected for the purpose of his entitlement to vote.

(3) A body corporate may be a member of the committee, but it cannot act as such otherwise
than by a representative appointed under Rule 3.21 below.

3.17 Formalities of establishment

(1) The creditors’ committee does not come into being, and accordingly cannot act, until the
administrative receiver has issued a certificate of its due constitution.

(2) No person may act as a member of the committee unless and until he has agreed to do so
and, unless the relevant proxy or authorisation contains a statement to the contrary, such
agreement may be given by his proxy-holder or representative under section 375 of the
Companies Act present at the meeting establishing the committee.

(2a) The receiver’s certificate of the committee’s due constitution shall not issue unless and until
at least 3 of the persons who are to be members of the committee have agreed to act.

(3) As and when the others (if any) agree to act, the receiver shall issue an amended certificate.

(4) The certificate, and any amended certificate, shall be sent by the receiver to the registrar
of companies.

(5) If, after the first establishment of the committee, there is any change in its membership,
the receiver shall report the change to the registrar of companies.

3.18 Functions and meetings of the committee

(1) The creditors’ committee shall assist the administrative receiver in discharging his functions,
and act in relation to him in such manner as may be agreed from time to time.

(2) Subject as follows, meetings of the committee shall be held when and where determined
by the receiver.

(3) The receiver shall call a first meeting of the committee not later than 3 months after its
establishment; and thereafter he shall call a meeting-
(a) if requested by a member of the committee or his representative (the meeting then to be

held within 21 days of the request being received by the receiver), and
(b) for a specified date, if the committee has previously resolved that a meeting be held

on that date.

(4) The receiver shall give 7 days’ written notice of the venue of any meeting to every member
(or his representative designated for that purpose), unless in any case the requirement of
notice has been waived by or on behalf of any member.

Waiver may be signified either at or before the meeting.

3.19 The chairman at meetings

(1) Subject to Rule 3.28(3), the chairman at any meeting of the creditors’ committee shall be the
administrative receiver, or a person nominated by him in writing to act.
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(2) A person so nominated must be either-
(a) one who is qualified to act as an insolvency practitioner in relation to the company,

or
(b) an employee of the receiver or his firm who is experienced in insolvency matters.

3.20 Quorum

A meeting of the committee is duly constituted if due notice has been given to
all the members, and at least 2 members are present or represented.

3.21 Committee-members’ representatives

(1) A member of the committee may, in relation to the business of the committee, be represented
by another person duly authorised by him for that purpose.

(2) A person acting as a committee-member’s representative must hold a letter of authority
entitling him so to act (either generally or specially) and signed by or on behalf of the
committee-member, and for this purpose any proxy or any authorisation under section 375
of the Companies Act in relation to any meeting of creditors of the company shall, unless
it contains a statement to the contrary, be treated as a letter of authority to act generally
signed by or on behalf of the committee-member.

(3) The chairman at any meeting of the committee may call on a person claiming to act as a
committee-member’s representative to produce his letter of authority, and may exclude him
if it appears that his authority is deficient.

(4) No member may be represented by a body corporate, or by a person who is an undischarged
bankrupt, or is subject to a composition or arrangement with his creditors.

(5) No person shall-
(a) on the same committee, act at one and the same time as representative of more than

one committee-member, or
(b) act both as a member of the committee and as representative of another member.

(6) Where a member’s representative signs any document on the member’s behalf, the fact that
he so signs must be stated below his signature.

3.22 Resignation

A member of the committee may resign by notice in writing delivered to the
administrative receiver.

3.23 Termination of membership

(1) Membership of the creditors’ committee is automatically terminated if the member-
(a) becomes bankrupt, or compounds or arranges with his creditors, or
(b) at 3 consecutive meetings of the committee is neither present nor represented (unless

at the third of those meetings it is resolved that this Rule is not to apply in his case),
or

(c) ceases to be, or is found never to have been, a creditor.

(2) However, if the cause of termination is the member’s bankruptcy, his trustee in bankruptcy
replaces him as a member of the committee.

3.24 Removal

A member of the committee may be removed by resolution at a meeting of creditors,
at least 14 days’ notice having been given of the intention to move that resolution.
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3.25 Vacancies

(1) The following applies if there is a vacancy in the membership of the creditors’ committee.

(2) The vacancy need not be filled if the administrative receiver and a majority of the remaining
members of the committee so agree, provided that the total number of members does not
fall below the minimum required under Rule 3.16.

(3) The receiver may appoint any creditor (being qualified under the Rules to be a member of the
committee) to fill the vacancy, if a majority of the other members of the committee agree to
the appointment and the creditor concerned consents to act.

3.26 Procedure at meetings

(1) At any meeting of the committee, each member of it (whether present himself or by his
representative) has one vote; and a resolution is passed when a majority of the members
present or represented have voted in favour of it.

(2) Every resolution passed shall be recorded in writing, either separately or as part of the
minutes of the meeting.

(3) A record of each resolution shall be signed by the chairman and kept as part of the records
of the receivership.

3.27 Resolutions by post

(1) In accordance with this Rule, the administrative receiver may seek to obtain the agreement
of members of the creditors’ committee to a resolution by sending to every member (or his
representative designated for the purpose) a copy of the proposed resolution.

(2) Where the receiver makes use of the procedure allowed by this Rule, he shall send out to
members of the committee or their representatives (as the case may be) a copy of any
proposed resolution on which a decision is sought, which shall be set out in such a way
that agreement with or dissent from each separate resolution may be indicated by the recipient
on the copy so sent.

(3) Any member of the committee may, within 7 business days from the date of the receiver
sending out a resolution, require him to summon a meeting of the committee to consider
the matters raised by the resolution.

(4) In the absence of such a request, the resolution is deemed to have been passed by the
committee if and when the receiver is notified in writing by a majority of the members that
they concur with it.

(5) A copy of every resolution passed under this Rule, and a note that the committee’s
concurrence was obtained, shall be kept with the records of the receivership.

3.28 Information from receiver

(1) Where the committee resolves to require the attendance of the administrative receiver under
section 49(2), the notice to him shall be in writing signed by the majority of the members
of the committee for the time being. A member’s representative may sign for him.

(2) The meeting at which the receiver’s attendance is required shall be fixed by the committee
for a business day, and shall be held at such time and place as he determines.

(3) Where the receiver so attends, the members of the committee may elect any one of their
number to be chairman of the meeting, in place of the receiver or any nominee of his.

3.29 Expenses of members

(1) Subject as follows, the administrative receiver shall out of the assets of the company defray
any reasonable travelling expenses directly incurred by members of the creditors’ committee
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or their representatives in relation to their attendance at the committee’s meetings, or
otherwise on the committee’s business, as an expense of the receivership.

(2) Paragraph (1) does not apply to any meeting of the committee held within 3 months of a
previous meeting, unless the meeting in question is summoned at the instance of the
administrative receiver.

3.30 Members’ dealings with the company

(1) Membership of the committee does not prevent a person from dealing with the company
while the receiver is acting, provided that any transactions in the course of such dealings
are entered into in good faith and for value.

(2) The court may, on the application of any person interested, set aside a transaction which
appears to it to be contrary to the requirements of this Rule, and may give such consequential
directions as it thinks fit for compensating the company for any loss which it may have
incurred in consequence of the transaction.

3.30 A Formal defects

The acts of the creditors’ committee established for any administrative receivership
are valid notwithstanding any defect in the appointment, election or qualifications of
any member of the committee or any committee-member’s representative or in the
formalities of its establishment.

CHAPTER 5

THE ADMINISTRATIVE RECEIVER (MISCELLANEOUS)

3.31 Disposal of charged property

(1) The following applies where the administrative receiver applies to the court under section
43(1) for authority to dispose of property of the company which is subject to a security.

(2) The court shall fix a venue for the hearing of the application, and the receiver shall forthwith
give notice of the venue to the person who is the holder of the security.

(3) If an order is made under section 43(1), the receiver shall forthwith give notice of it to that
person.

(4) The court shall send 2 copies of the order to the receiver, who shall send one of them to
that person.

3.32 Abstract of receipts and payments

(1) The administrative receiver shall-
(a) within 2 months after the end of 12 months from the date of his appointment, and of

every subsequent period of 12 months, and
(b) within 2 months after he ceases to act as administrative receiver,

send to the registrar of companies, to the company and to the person by whom he was
appointed, and to each member of the creditors’ committee (if there is one), the requisite
accounts of his receipts and payments as receiver.

(2) The court may, on the receiver’s application, extend the period of 2 months referred to in
paragraph (1).

(3) The accounts are to be in the form of an abstract showing-
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(a) receipts and payments during the relevant period of 12 months, or
(b) where the receiver has ceased to act, receipts and payments during the period from

the end of the last 12-month period to the time when he so ceased (alternatively, if
there has been no previous abstract, receipts and payments in the period since his
appointment as administrative receiver).

(4) This Rule is without prejudice to the receiver’s duty to render proper accounts required
otherwise than as above.

(5) If the administrative receiver makes default in complying with this Rule, he is liable to a
fine and, for continued contravention, to a daily default fine.

3.33 Resignation

(1) Subject as follows, before resigning his office the administrative receiver shall give at least
7 days’ notice of his intention to do so to-
(a) the person by whom he was appointed,
(b) the company or, if it is then in liquidation, its liquidator, and
(c) in any case, to the members of the creditors’ committee (if any).

(2) A notice given under this Rule shall specify the date on which the receiver intends his
resignation to take effect.

(3) No notice is necessary if the receiver resigns in consequence of the making of an
administration order.

3.34 Receiver deceased

(1) If the administrative receiver dies, the person by whom he was appointed shall, forthwith
on his becoming aware of the death, give notice of it to-
(a) the registrar of companies,
(b) the company or, if it is in liquidation, the Liquidator, and
(c) in any case, to the members of the creditors’ committee (if any).

3.35 Vacation of office

(1) The administrative receiver, on vacating office on completion of the receivership, or in
consequence of his ceasing to be qualified as an insolvency practitioner, shall forthwith give
notice of his doing so-
(a) to the company or, if it is in liquidation, the liquidator, and
(b) to the members of the creditors’ committee (if any).

(2) Where the receiver’s office is vacated, the notice to the registrar of companies which is
required by section 45(4) may be given by means of an indorsement on the notice required
by section 405(2) of the Companies Act (notice for the purposes of the register of charges).
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PARTE III

Companies Act 1985: Section 196 Payments of debts out of assets subject
to a floating charge (England and Wales) - PART XII Registration of
charges (sections 395-424) testo vigente - PART XII Registration of
charges Sections 395-420 “nuovo testo” come modificato dalCompa-
nies Act 1989 non entrato in vigore - PART XVIIIFloating charges and
receivers (Scotland) (Sections 462/487)
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COMPANIES ACT 1985

OMISSIS

SECTION 196

PAYMENT OF DEBTS OUT OF ASSETS SUBJECT
TO FLOATING CHARGE (ENGLAND AND WALES)

(1) The following applies in the case of a company registered in England and Wales, where
debentures of the company are secured by a charge which, as created, was a floating charge.

(2) If possession is taken, by or on behalf of the holders of any of the debentures, of any property
comprised in or subject to the charge, and the company is not at that time in course of being
wound up, the company’s preferential debts shall be paid out of assets coming into the hands
of the person taking possession in priority to any claims for principal or interest in respect
of the debentures.

(3) ”Preferential debts” means the categories of debts listed in Schedule 6 to the insolvency
Act; and for the purposes of that Schedule ”the relevant date” is the date of possession being
taken as above mentioned.

(4) Payments made under this section shall be recouped, as far as may be, out of the assets of
the company available for payment of general creditors.

OMISSIS

PART XII - REGISTRATION OF CHARGES (1)

CHAPTER I

REGISTRATION OF CHARGES (ENGLAND AND WALES)

Section 395

Certain charges void if not registered

(1) Subject to the provisions of this Chapter, a charge created by a company registered in England
and Wales and being a charge to which this section applies is, so far as any security on the
company’s property or undertaking is conferred by the charge, void against the liquidator
or administrator and any creditor of the company, unless the prescribed particulars of the
charge together with the instrument (if any) by which the charge is created or evidenced,
are delivered to or received by the registrar of companies for registration in the manner
required by this Chapter within 21 days after the date of the charge’s creation.

(2) Subsection (1) is without prejudice to any contract or obligation for repayment of the money
secured by the charge; and when a charge becomes void under this section, the money secured
by it immediately becomes payable.
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Section 396

Charges which have to be registered

(1) Section 395 applies to the following charges-
(a) a charge for the purpose of securing any issue of debentures,
(b) a charge on uncalled share capital of the company,
(c) a charge created or evidenced by an instrument which, if executed by an individual,

would require registration as a bill of sale,
(d) a charge on land (wherever situated) or any interest in it, but not including a charge

for any rent or other periodical sum issuing out of the land,
(e) a charge on book debts of the company,
(f) a floating charge on the company’s undertaking or property,
(g) a charge on calls made but not paid,
(h) a charge on a ship or aircraft, or any share in a ship,
(j) a charge on goodwill, or on any intellectual property.

(2) Where a negotiable instrument has been given to secure the payment of any book debts of
a company, the deposit of the instrument for the purpose of securing an advance to the
company is not, for purposes of section 395, to be treated as a charge on those book debts.

(3) The holding of debentures entitling the holder to a charge on land is not for purposes of
this section deemed to be an interest in land.

(3) The following are ”intellectual property” for the purposes of this section-
(a) any patent, trade mark, registered design, copyright or design right;
(b) any licence under or in respect of any such right.

(4) In this Chapter, ”charge” includes mortgage.

Section 397

Formalities of registration (debentures)

(1) Where a series of debentures containing, or giving by reference to another instrument, any
charge to the benefit of which the debenture holders of that series are entitled pari passu
is created by a company, it is for purposes of section 395 sufficient if there are delivered
to or received by the registrar, within 21 days after the execution of the deed containing
the charge (or, if there is no such deed, after the execution of any debentures of the series),
the following particulars in the prescribed form-
(a) the total amount secured by the whole series, and
(b) the dates of the resolutions authorising the issue of the series and the date of the covering

deed (if any) by which the security is created or defined, and
(c) a general description of the property charged, and
(d) the names of the trustees (if any) for the debenture holders, together with the deed

containing the charge or, if there is no such deed, one of the debentures of the series:

Provided that there shall be sent to the registrar of companies, for entry in the register,
particulars in the prescribed form of the date and amount of each issue of debentures of the series,
but any omission to do this does not affect the validity of any of those debentures.

(2) Where any commission, allowance or discount has been paid or made either directly or
indirectly by a company to a person in consideration of his-
(a) subscribing or agreeing to subscribe, whether absolutely or conditionally, for debentures

of the company, or
(b) procuring or agreeing to procure subscriptions, whether absolute or conditional, for

such debentures,
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the particulars required to be sent for registration under section 395 shall include
particulars as to the amount or rate per cent. of the commission, discount or allowance
so paid or made, but omission to do this does not affect the validity of the debentures
issued.

(3) The deposit of debentures as security for a debt of the company is not, for the purposes
of subsection (2), treated as the issue or the debentures at a discount.

Section 398

Verification of charge on property outside United Kingdom

(1) In the case of a charge created out of the United Kingdom comprising property situated
outside the United Kingdom, the delivery to and the receipt by the registrar of companies
of a copy (verified in the prescribed manner) of the instrument by which the charge is created
or evidenced has the same effect for purposes of sections 395 to 398 as the delivery and
receipt of the instrument itself.

(2) In that case, 21 days after the date on which the instrument or copy could, in due course
of post (and if despatched with due diligence), have been received in the United Kingdom
are substituted for the 21 days mentioned in section 395 (1) (or as the case may be, section
397 (1)) as the time within which the particulars and instrument or copy are to be delivered
to the registrar.

(3) Where a charge is created in the United Kingdom but comprises property outside the United
Kingdom, the instrument creating or purporting to create the charge may be sent for
registration under section 395 notwithstanding that further proceedings may be necessary
to make the charge valid or effectual according to the law of the country in which the property
is situated.

(4) Where a charge comprises property situated in Scotland or Northern Ireland and registration
in the country where the property is situated is necessary to make the charge valid or effectual
according to the law of that country, the delivery to and the receipt by the registrar of a
copy (verified in the prescribed manner) of the instrument by which the charge is created
or evidenced, together with a certificate in the prescribed form stating that the charge was
presented for registration in Scotland or Northern Ireland (as the case may be) on the date
on which it was so presented has, for purposes of sections 395 to 398, the same effect as
the delivery and receipt of the instrument itself.

Section 399

Company’s duty to register charges it creates

(1) It is a company’s duty to send to the registrar of companies for registration the particulars
of every charge created by the company and of the issues of debentures of a series requiring
registration under sections 395 to 398; but registration of any such charge may be effected
on the application of any person interested in it.

(2) Where registration is effected on the application of some person other than the company,
that person is entitled to recover from the company the amount of any fees property paid
by him to the registrar on the registration.

(3) if a company fails to comply with subsection (I), then, unless the registration has been
effected on the application of some other person, the company and every officer of it who
is in default is liable to a fine and, for continued contravention, to a daily default fine.

Section 400

Charges existing on property acquired

(1) This section applies where a company registered in England and Wales acquires property
which is subject to a charge of any such kind as would, if it had been created by the company
after the acquisition of the property, have been required to be registered under this Chapter.
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(2) The company shall cause the prescribed particulars of the charge, together with a copy
(certified in the prescribed manner to be a correct copy) of the instrument (if any) by which
the charge was created or is evidenced, to be delivered to the registrar of companies for
registration in manner required by this Chapter within 21 days after the date on which the
acquisition is completed.

(3) However, if the property is situated and the charge was created outside Great Britain, 21
days after the date on which the copy of the instrument could in due course of post, and
if despatched with due diligence, have been received in the United Kingdom is substituted
for the 21 days above-mentioned as the time within which the particulars and copy of the
instrument are to be delivered to the registrar.

(4) If default is made in complying with this section, the company and every officer of it who
is in default is liable to a fine and, for continued contravention, to a daily default fine.

Section 401

Register of charges to be kept by registrar of companies

(1) The registrar of companies shall keep, with respect to each company, a register in the
prescribed form of all the charges requiring registration under this Chapter; and he shall
enter in the register with respect to such charges the following particulars-
(a) in the case of a charge to the benefit of which the holders of a series of debentures

are entitled, the particulars specified in section 397 (1),
(b) in the case of any other charge-

(i) if it is a charge created by the company, the date of its creation, and if it is a
charge which was existing on property acquired by the company. the date of
the acquisition of the property, and

(ii) the amount secured by the charge, and
(iii) short particulars of the property charged, and
(iv) the persons entitled to the charge.

(2) The registrar shall give a certificate of the registration of any charge registered in pursuance
of this Chapter, stating the amount secured by the charge.

The certificate-
(a) shall be either signed by the registrar, or authenticated by his official seal, and
(b) is conclusive evidence that the requirements of this Chapter as to registration have been

satisfied.

(3) The register kept in pursuance of this section shall be open to inspection by any person.

Section 402

Endorsement of certificate on debentures

(1) The company shall cause a copy of every certificate of registration given under section 401
to be endorsed on every debenture or certificate of debenture stock which is issued by the
company, and the payment of which is secured by the charge so registered.

(2) But this does not require a company to cause a certificate of registration of any charge so
given to be endorsed on any debenture or certificate of debenture stock issued by the
company before the charge was created.

(3) If a person knowingly and wilfully authorises or permits the delivery of a debenture or
certificate of debenture stock which under this section is required to have endorsed on it
a copy of a certificate of registration, without the copy being so endorsed upon it, he is liable
(without prejudice to any other liability) to a fine.
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Section 403

Entries of satisfaction and release

(1) The registrar of companies, on receipt of a statutory declaration in the prescribed form
verifying, with respect to a registered charge,-
(a) that the debt for which the charge was given has been paid or satisfied in whole or

in pan, or
(b) that part of the property or undertaking charged has been released from the charge or

has ceased to form pant of the company’s property or undertaking,
may enter on the register a memorandum of satisfaction in whole or in part, or of the
fact that part of the property or undertaking has been released from the charge or has
ceased to form part of the company’s property or undertaking (as the case may be).

(2) Where the registrar enters a memorandum of satisfaction in whole, he shall if required furnish
the company with a copy of it.

Section 404

Rectification of register of charges

(1) The following applies if the court is satisfied that the omission to register a charge within
the time required by this Chapter or that the omission or mis-statement of any particular
with respect to any such charge or in a memorandum of satisfaction was accidental, or due
to inadvertence or to some other sufficient cause, or is not of a nature to prejudice the position
of creditors or shareholders of the company, or that on other grounds it is just and equitable
to grant relief.

(2) The court may, on the application of the company or a person interested, and on such terms
and conditions as seem to the court just and expedient, order that the time for registration
shall be extended or, as the case may be, that the omission or mis-statement shall be rectified.

Section 405

Registration of enforcement of security

(1) If a person obtains an order for the appointment of a receiver or manager of a company’s
property, or appoints such a receiver or manager under powers contained in an instrument,
he shall within 7 days of the order or of the appointment under those powers, give notice
of the fact to the registrar of companies; and the registrar shall enter the fact in the register
of charges.

(2) Where a person appointed receiver or manager of a company’s property under powers
contained in an instrument ceases to act as such receiver or manager, he shall, on so ceasing,
give the registrar notice to that effect, and the registrar shall enter the fact in the register
of charges.

(3) A notice under this section shall be in the prescribed form.

(4) If a person makes default in complying with the requirements of this section, he is liable
to a fine and, for continued contravention, to a daily default fine.

Section 406

Companies to keep copies of instruments creating charges

(1) Every company shall cause a copy of every instrument creating a charge requiring
registration under this Chapter to be kept at its registered office.
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(2) In the case of a series of uniform debentures, a copy of one debenture of the series is
sufficient.

Section 407

Company’s register of charges

(1) Every limited company shall keep at its registered office a register of charges and enter in
it all charges specifically affecting property of the company and all floating charges on the
company’s undertaking or any of its property.

(2) The entry shall in each case give a short description of the property charged, the amount
of the charge and, except in the case of securities to bearer, the names of the persons entitled
to it.

(3) If an officer of the company knowingly and wilfully authorises or permits the omission of
an entry required to be made in pursuance of this section, he is liable to a fine.

Section 408

Right to inspect instruments which create charges, etc.

(1) The copies of instruments creating any charge requiring registration under this Chapter with
the registrar of companies, and the register of charges kept in pursuance of section 407,
shall be open during business hours (but subject to such reasonable restrictions as the
company in general meeting may impose, so that not less than 2 hours in each day be allowed
for inspection) to the inspection of any creditor or member of the company without fee.

(2) The register of charges shall also be open to the inspection of any other person on payment
of such fee, not exceeding 5 pence, for each inspection, as the company may prescribe.

(3) If inspection of the copies referred to, or of the register, is refused, every officer of the
company who is in default is liable to a fine and, for continued contravention, to a daily
default fine.

(4) If such a refusal occurs in relation to a company registered in England and Wales, the court
may by order compel an immediate inspection of the copies or register.

Section 409

Charges on property in England and Wales created by oversea company

(1) This Chapter extends to charges on property in England and Wales which are created, and
to charges on property in England and Wales which is acquired, by a company (whether
a company within the meaning of this Act or not) incorporated outside Great Britain which
has an established place of business in England and Wales.

(2) In relation to such a company, sections 406 and 407 apply with the substitution, for the
reference to the company’s registered office, of a reference to its principal place of business
in England and Wales.

CHAPTER II

REGISTRATION OF CHARGES (SCOTLAND)

Section 410

Charges void unless registered

(1) The following provisions of this Chapter have effect for the purpose of securing the
registration in Scotland of charges created by companies.
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(2) Every charge created by a company, being a charge to which this section applies, is, so far
as any security on the company’s property or any part of it is conferred by the charge, void
against the liquidator or administrator and any creditor of the company unless the prescribed
particulars of the charge, together with a copy (certified in the prescribed manner to be a
correct copy) of the instrument (if any) by which the charge is created or evidenced, are
delivered to or received by the registrar of companies for registration in the manner required
by this Chapter within 21 days after the date of the creation of the charge.

(3) Subsection (2) is without prejudice to any contract or obligation for repayment of the money
secured by the charge; and when a charge becomes void under this section the money secured
by it immediately becomes payable.

(4) This section applies to the following charges-
(a) a charge on land wherever situated, or any interest in such land (not including a charge

for any rent, ground annual or other periodical sum payable in respect of the land, but
including a charge created by a heritable security within the meaning of section 9 (8)
of the Conveyancing and Feudal Reform (Scotland) Ad 1970),

(b) a security over the uncalled share capital of the company,
(c) a security over incorporeal moveable property of any of the following categories-

(i) the book debts of the company,
(ii) calls made but not paid,
(iii) goodwill,
(iv) a patent or a licence under a patent,
(v) a trademark,
(vi) a copyright or a licence under a copyright,
(vii) a registered design or a licence in respect of such a design,
(viii) a design or a licence under a design right.

(d) a security over a ship or aircraft or any share in a ship, and
(e) a floating charge.

(5) In this Chapter ”company” (except in section 424) means an incorporated company registered
in Scotland; ”registrar of companies” means the registrar or other officer performing under
this Act the duty of registration of companies in Scotland; and references to the date of
creation of a charge are
(a) in the case of a floating charge, the date on which the instrument creating the floating

charge was executed by the company creating the charge, and
(b) in any other case, the date on which the right of the person entitled to the benefit of

the charge was constituted as a real right.

Section 411

Charges on property outside United Kingdom

(1) In the case of a charge created out of the United Kingdom comprising property situated
outside the United Kingdom, the period of 21 days after the date on which the copy of the
instrument creating it could (in due course of post, and if despatched with due diligence)
have been received in the United Kingdom is substituted for the period of 21 days after
the date of the creation of the charge as the time within which, under section 410 (2), the
particulars and copy are to be delivered to the registrar.

(2) Where a charge is created in the United Kingdom but comprises property outside the United
Kingdom, the copy of the instrument creating or purporting to create the charge may be
sent fur registration under section 410 notwithstanding that further proceedings may be
necessary to make the charge valid or effectual according to the law of the country in which
the property is situated.
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Section 412

Negotiable instrument to secure book debts

Where a negotiable instrument has been given to secure the payment of any book debts of
a company, the deposit of the instrument for the purpose of securing an advance to the company
is not, for purposes of Section 410, to be treated as a charge on those book debts.

Section 413

Charges associated with debentures

(1) The holding of debentures entitling the holder to a charge on land is not, for the purposes
of section 410, deemed to be an interest in land.

(2) Where a series of debentures containing, or giving by reference to any other instrument,
any charge to the benefit of which the debenture-holders of that series are entitled pari passu,
is created by a company, it is sufficient fur purposes of section 410 if there are delivered
to or received by the registrar of companies within 21 days after the execution of the deed
containing the charge or if there is no such deed, after the execution of any debentures of
the series, the following particulars in the prescribed form-
(a) the total amount secured by the whole series,
(b) the dates of the resolutions authorising the issue of the series and the date of the covering

deed (if any) by which the security is created or defined,
(c) a general description of the property charged,
(d) the names of the trustees (if any) for the debenture holders, and
(e) in the case of a floating charge, a statement of any provisions of the charge and of any

instrument relating to it which prohibit or restrict or regulate the power of the company
to grant further securities ranking in priority to, or pari passu with, the floating charge,
or which vary or otherwise regulate the order of ranking of the floating charge in relation
to subsisting securities,
together with a copy of the deed containing the charge or, if there is no such deed,
of one of the debentures of the series:

Provided that, where more than one issue is made of debentures in the series, there shall
be sent to the registrar of companies for entry in the register particulars (in the prescribed form)
of the date and amount of each issue of debentures of the series, but any omission to do this
does not affect the validity of any of those debentures.

(3) Where any commission, allowance or discount has been paid or made, either directly or
indirectly, by a company to any person in consideration of his subscribing or agreeing to
subscribe, whether absolutely or conditionally, for any debentures of the company, or
procuring or agreeing to procure subscriptions (whether absolute or conditional) for any
such debentures, the particulars required to be sent for registration under section 410 include
particulars as to the amount or rate per cent. of the commission, discount or allowance so
paid or made; but any omission to do this does not affect the validity of the debentures issued.

The deposit of any debentures as security fur any debt of the company is not, fur purposes
of this subsection, treated as the issue of the debentures at a discount.

Section 414

Charge by way of ex facie absolute disposition, etc.

(1) For the avoidance of doubt, it is hereby declared that, in the case of a charge created by
way of an ex facie absolute disposition or assignation qualified by a back letter or other



213

agreement, or by a standard security qualified by an agreement, compliance with section
410 (2) does not of itself render the charge unavailable as security for indebtedness incurred
after the date of compliance.

(2) Where the amount secured by a charge so created is purported to be increased by a further
back letter or agreement, a further charge is held to have been created by the ex facie absolute
disposition or assignation or (as the case may be) by the standard security, as qualified by
the further back letter or agreement; and the provisions of this Chapter apply to the further
charge as if-
(a) references in this Chapter (other than in this section) to the charge were references

to the further charge, and
(b) references to the date of the creation of the charge were references to the date on which

the further back letter or agreement was executed.

Section 415

Company’s duty to register charges created by it

(1) It is a company’s duty to send to the registrar of companies for registration the particulars
of every charge created by the company and of the issues of debentures of a series requiring
registration under sections 410 to 414; but registration of any such charge may be effected
on the application of any person interested in it.

(2) Where registration is effected on the application of some person other than the company,
that person is entitled to recover from the company the amount of any fees properly paid
by him to the registrar on the registration.

(3) If a company makes default in sending to the registrar for registration the particulars of any
charge created by the company or of the issues of debentures of a series requiring registration
as above mentioned, then, unless the registration has been effected on the application of
some other person, the company and every officer of it who is in default is liable to a fine
and, for continued contravention, to a dally default fine.

Section 416

Duty to register charges existing on property acquired

(1) Where a company acquires any property which is subject to a charge of any kind as would,
if it had been created by the company after the acquisition of the property, have been required
to be registered under this Chapter, the company shall cause the prescribed particulars of
the charge, together with a copy (certified in the prescribed manner to be a correct copy)
of the instrument (if any) by which the charge was created or is evidenced, to be delivered
to the registrar of companies for registration in the manner required by this Chapter within
21 days after the date on which the transaction was settled.

(2) If, however, the property is situated and the charge was created outside Great Britain, 21
days after the date on which the copy of the instrument could (in due course of post, and
if despatched with due diligence) have been received in the United Kingdom are substituted
for 21 days after the settlement of the transaction as the time within which the particulars
and the copy of the instrument are to be delivered to the registrar.

(3) If default is made in complying with this section, the company and every officer of it who
is in default is liable to a fine and, for continued contravention, to a dally default fine.

Section 417

Register of charges to be kept by registrar of companies

(1) The registrar of companies shall keep, with respect to each company, a register in the
prescribed form of all the charges requiring registration under this Chapter, and shall enter
in the register with respect to such charges the particulars specified below.
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(2) In the case of a charge to the benefit of which the holders of a series of debentures are entitled,
there shall be entered in the register the particulars specified in section 413 (2).

(3) In the case of any other charge, there shall be entered-
(a) if it is a charge created by the company, the date of its creation, and if it was a charge

existing on property acquired by the company, the date of the acquisition of the property,
(b) the amount secured by the charge,
(c) short particulars of the property charged,
(d) the persons entitled to the charge, and
(e) in the case of a floating charge, a statement of any of the provisions of the charge and

of any instrument relating to it which prohibit or restrict or regulate the company’s
power to grant further securities ranking in priority to, or pari passu with, the floating
charge, or which vary or otherwise regulate the order of ranking of the floating charge
in relation to subsisting securities.

(4) The register kept in pursuance of this section shall be open to inspection by any person.

Section 418

Certificate of registration to be issued

(1) The registrar of companies shall give a certificate of the registration of any charge registered
in pursuance of this Chapter.

(2) The certificate
(a) shall be either signed by the registrar, or authenticated by his official seal,
(b) shall state the name of the company and the person first-named in the charge among

those entitled to the benefit of the charge (or, in the case of a series of debentures, the
name of the holder of the first such debenture to be issued) and the amount secured
by the charge, and

(c) is conclusive evidence that the requirements of this Chapter as to registration have been
complied with.

Section 419

Entries of satisfaction and relief

(1) The registrar of companies, on application being made to him in the prescribed form, and
on receipt of a statutory declaration in the prescribed form verifying, with respect to any
registered charge,-
(a) that the debt for which the charge was given has been paid or satisfied in whole or

in part, or
(b) that part of the property charged has been released from the charge or has ceased to

form part of the company’s property,
may enter on the register a memorandum of satisfaction (in whole or in part) regarding
that fact.

(2) Where the registrar enters a memorandum of satisfaction in whole, he shall, if required,
furnish the company with a copy of the memorandum.

(3) Without prejudice to the registrar’s duty under this section to require to be satisfied as above
mentioned, he shall not be so satisfied unless-
(a) the creditor entitled to the benefit of the floating charge, or a person authorised to do

so on his behalf, certifies as correct the particulars submitted to the registrar with respect
to the entry on the register of a memorandum under this section, or
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(b) the court, on being satisfied that such certification cannot readily be obtained, directs
him accordingly

(4) Nothing in this section requires the company to submit particulars with respect to the entry
in the register of a memorandum of satisfaction where the company, having created a floating
charge over all or any part of its property, disposes of pan of the property subject to the
floating charge.

(5) A memorandum or certification required for the purposes of this section shall be in such
form as may be prescribed

Section 420

Rectification of register

The court, on being satisfied that the omission to register a charge within the time required
by this Act or that the omission or mis-statement of any particular with respect to any such charge
or in a memorandum of satisfaction was accidental, or due to inadvertence or to some other
sufficient cause, or is not of a nature to prejudice the position of creditors or shareholders of
the company, or that it is on other grounds just and equitable to grant relief, may, on the application
of the company or any person interested, and on such terms and conditions as seem to the court
just and expedient, order that the time for registration shall be extended or (as the case may be)
that the omission or mis-statement shall be rectified.

Section 421

Copies of instrument creating charges to be kept by company

(1) Every company shall cause a copy of every instrument creating a charge requiring
registration under this Chapter to be kept at the company’s registered office.

(2) In the case of a series of uniform debentures, a copy of one debenture of the series is
sufficient.

Section 422

Company’s register of charges

(1) Every company shall keep at its registered office a register of charges and enter in it all
charges specifically affecting property of the company, and all floating charges on any
property of the company.

(2) There shall be given in each case a short description of the property charged, the amount
of the charge and, except in the case of securities to bearer, the names of the persons entitled
to it.

(3) If an officer of the company knowingly and willfully authorises or permits the omission
of an entry required to be made in pursuance of this section, he is liable to a fine.

Section 423

Right to inspect copies of instruments, and company’s register

(1) The copies of instruments creating charges requiring registration under this Chapter with
the registrar of companies, and the register of charges kept in pursuance of Section 422,
shall be open during business hours (but subject to such reasonable restrictions as the
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company in general meeting may impose, so that not less 2 hours in each day be allowed
for inspection) to the inspection of any creditor or member of the company without fee.

(2) The register of charges shall be open to the inspection of any other person on payment of
such fee, not exceeding 5 pence for each inspection, as the company may prescribe.

(3) If inspection of the copies or register is refused, every officer of the company who is in
default is liable to a fine and, for continued contravention, to a daily default fine.

(4) If such a refusal occurs in relation to a company, the court may by order compel an immediate
inspection of the copies or register.

Section 424

Exestension of Chapter II

(1) This Chapter extends to charges on property in Scotland which are created, and to charges
on property in Scotland which is acquired, by a company incorporated outside Great Britain
which has a place of business in Scotland.

(2) In relation to such a company, sections 421 and 422 apply with the substitution, for the
reference to the company’s registered office, of a reference to its principal place of business
in Scotland.

PART XII - REGISTRATION OF CHARGES (1)

REGISTRATION IN THE COMPANY
CHARGES REGISTER

Section 395

Introductory provisions

(1) The purpose of this Part is to secure the registration of charges on a company’s property.

(2) In this Part-
”charge” means any form of security interest (fixed or floating)
over property, other than an interest arising by operation of law and
”property”, in the context of what is the subject of a charge, includes future property.

(3) It is immaterial for the purposes of this Part where the property subject to a charge is situated.

(4) References in this Part ”the registrar” are-
(a) in relation to a company registered in England and Wales, to the registrar of companies

for England and Wales, and
(b) in relation to a company registered in Scotland, to the registrar of companies for

Scotland
and references to registration, in relation to a charge, are to registration in the register
kept by him under this Part.
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Section 396

Charges requiring registration

(1) The charges requiring registration under this Part are-
(a) a charge on land or any interest in land, other than-

(i) in England and Wales, a charge for rent or any other periodical sum issuing out
of the land,

(ii) in Scotland, a charge for any rent, ground annual or other periodical sum payable
in respect of the land;

(b) a charge on goods or any interest in goods, other than a charge under which the chargee
is entitled to possession either of the goods or of a document of title to them

(c) a charge on intangible movable property (in Scotland, incorporeal moveable property)
of any of the following descriptions-
(i) goodwill,
(ii) intellectual property,
(iii) book debts (whether book debts of the company or assigned to the company),
(iv) uncalled share capital of the company or calls made but not paid;

(d) a charge for securing an issue of debentures; or
(e) a floating charge on the whole or part of the company’s property.

(2) The descriptions of charge mentioned in subsection (1) shall be construed as follows-
(a) a charge on a debenture forming part of an issue or series shall not be treated as falling

within paragraph(a) or (b) by
reason of the fact that the debenture is secured by a charge on land or goods (or on
an interest in land or goods);

(b) in paragraph(b) ”goods” means any tangible movable property (in Scotland, corporeal
moveable property) other than money;

(c) a charge is not excluded from paragraph(b) because the chargee is entitled to take
possession in case of default or on the occurrence of some other event;

(d) in paragraph(c)(ii) ”intellectual property” means-
(i) any patent, trade mark, registered design, copyright or design right or
(ii) any licence under or in respect of any such right;

(e) a debenture which is part of an issue or series shall not be treated as a book debt for
the purposes of paragraph(c)(iii);

(f) the deposit by way of security of a negotiable instrument given to secure the payment
of book debts shall not be treated for the purposes of paragraph(c)(iii) as a charge
on book debts;

(g) a shipowner’s lien on subfreights shall not be treated as a charge on book debts for
the purposes of paragraph(c)(iii) or as a floating charge for the purposes of paragraph
(e).

(3) Whether a charge is one requiring registration under this part shall be determined-
(a) in the case of a charge created by a company, as at the date the charge is created, and
(b) in the case of a charge over property acquired by a company, as at the date of the

acquisition.

(4) The Secretary of State may by regulations amend subsections (1) and (2) so as to add any
description of charge to, or remove any description of charge from, the charges requiring
registration under this Part.

(5) Regulations under this section shall be made by statutory instrument which shall be subject
to annulment in pursuance of a resolution of either House of Parliament.

(6) In the following provisions on this Part references to a charge are, unless the context
otherwise requires, to a charge requiring registration under this Part.
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Where a charge not otherwise requiring registration relates to property by virtue of which
it requires to be registered and to other property, the references are to the charge so far as it relates
to property of the former description.

Section 397

The companies charges register

(1) The registrar shall keep for each company a register, in such form as he thinks fit, of charges
on property of the company.

(2) The register shall consist of a file containing with respect to each charge the particulars and
other information delivered to the registrar under the provisions of this Part.

(3) Any person may require the registrar to provide a certificate stating the date on which any
specified particulars of, or other information relating to, a charge were delivered to him.

(4) The certificate shall be signed by the registrar or authenticated by his official seal.

(5) The certificate shall be conclusive evidence that the specified particulars were delivered to
the registrar no later than the date stated in the certificate; and it shall be presumed unless
contrary is proved that they were not delivered earlier that date.

Section 398

Company’s duty to deliver particulars of charge for registration

(1) It is the duty of a company which creates a charge or acquires property subject to a charge-
(a) to deliver the prescribed particulars of the charge, in the prescribed form, to the registrar

for registration, and
(b) to do so within 21 days after the date of the charge’s creation or, as the case may be,

the date of the acquisition;
but particulars of a charge may be delivered for registration by any person interested
in the charge.

(2) Where the particulars are delivered for registration by a person other than the company
concerned, that person is entitled to recover from the company the amount of any fees paid
by him to the registrar in connection with the registration.

(3) If a company fails to comply with subsection (1), then, unless particulars of the charge have
been delivered for registration by another person, the company and every officer of it who
is in default is liable to a fine.

(4) Where prescribed particulars in the prescribed form are delivered to the registrar for
registration, he shall file the particulars in the register and shall note, in such form as he
thinks fit, the date on which they were delivered to him.

(5) The registrar shall send to the company and any person appearing from the particulars to
be the chargee, and if the particulars were delivered by another person interested in the charge
to that person, a copy of the particulars filed by him and of the note made by him as to
the date on which they were delivered.

Section 399

Effect of failure to deliver particulars for registration

(1) Where a charge is created by a company and no prescribed particulars in the prescribed
form are delivered for registration within the period of 21 days after the date of the charge’s
creation, the charge 5 void against-
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(a) an administrator or liquidator of the company, and
(b) any person who for value acquires an interest in or right over property subject to the

charge.

Where the relevant event occurs after the creation of the charge, whether before or after
the end of the 21 day period.

This is subject to section 400 (late delivery of particulars).

(2) In this Part”the relevant event”, means-
(a) in relation to the voidness of a charge as against an administrator or liquidator, the

beginning of the insolvency proceedings, and
(b) in relation to the voidness of a charge as against a person acquiring an interest in or

right over property subject to a charge, the acquisition of that interest or right;
and references to ”a relevant event” shall be construed accordingly.

(3) Were a relevant event occurs on the same day as the charge is created, it shall be presumed
to have occurred after the charge is created unless the contrary is proved.

Section 400

Late delivery of particulars

(1) Where prescribed particulars of a charge created by a company, in the prescribed form, are
delivered for registration more than 21 days after the date of the charge’s creation, section
399(1) does not apply in relation to relevant events occurring after the particulars are
delivered.

(2) However, where in such a case-
(a) the company is at the date of delivery of the particulars unable to pay its debts, or

subsequently becomes unable to pay its debts in consequences of the transaction under
which the charge is created, and

(b) insolvency proceedings begin before the end of the relevant period beginning with the
date of delivery of the particulars,
the charge is void as against the administrator or liquidator.

(3) For this purpose-
(a) the company is ”unable to pay its debts ”in the circumstances specified in section 123

of the Insolvency Act 1986 ; and
(b) the ”relevant period” is

(i) two years in the case of a floating charge created in favour of a person connected
with the company (within the meaning of section 249 of that Act),

(ii) one year in the case of a floating charge created in favour of a person not so
connected, and

(iii) six months in any other case.

(4) Where a relevant event occurs on the same day as the particulars are delivered, it shall be
presumed to have occurred before the particulars are delivered unless the contrary is proved.

Section 401

Delivery of further particulars

(1) Further particulars of a charge, supplementing or varying the registered particulars, may
be delivered to the registrar for registration at any time.
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(2) Further particulars must be in the prescribed form signed by or on behalf of both the company
and the chargee.

(3) Where further particulars are delivered to the registrar for registration and appear to be to
be duly signed, he shall file the particulars in the register and shall note, in such form as
he thinks fit, the date on which they were delivered to him.

(4) The registrar shall send to the company and any person appearing from the particulars to
be the chargee, and if the particulars were delivered by another person interested in the charge
to that other person, a copy of the further particulars filed by him and of the note made
by him as to the date on which they were delivered.

Section 402

Effect of omissions and errors in registered particular

(1) Where the registered particulars of a charge created by a company are not complete and
accurate, the charge is void, as mentioned below, to the extent that rights are not disclosed
by the registered particulars which would be disclosed if they were complete and accurate.

(2) The charge is void to that extent, unless the court on the application of the chargee orders
otherwise, as against-
(a) an administrator or liquidator of the company. and
(b) any person who for value acquires an interest in or right over property subject to the

charge,
where the relevant event occurs at a time when the particulars are incomplete or
inaccurate in a relevant respect.

(3) Where a relevant event occurs on the same day as particulars or further particulars are
delivered, is shall be presumed to have occurred before those particulars are delivered unless
the contrary is proved.

(4) The court may order that the charge is effective as against an administrator or liquidator
of the company if is satisfied-
(a) that the omission or error is not likely to have misled materially to his prejudice any

unsecured creditor of the company, or
(b) that no person became an unsecured creditor of the company at a time when the

registered particulars of the charge were incomplete or inaccurate in a relevant respect.

(5) The court may order that the charge is effective as against a person acquiring an interest
in or right over property subject to the charge if it is satisfied that he dit not rely, in connection
with the acquisition, on registered particulars which were incomplete or inaccurate in a
relevant respect.

(6) Fur the purposes of this section an omission or inaccuracy with respect to the name of the
chargee shall not be regarded as a failure to disclose the rights of the chargee.

Section 403

Memorandum of charge ceasing to affect company’s property

(1) Where a charge of which particulars have been delivered ceases to affect the company’s
property, a memorandum to that effect may be delivered to the registrar for registration.

(2) The memorandum must be in the prescribed form signed by or on behalf of both the company
and the chargee.

(3) Where a memorandum is delivered to the registrar for registration and appears to him to
be duly signed, he shall file it in the register, and shall note, in such form as be thinks fit,
the date on which it was delivered to him.
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(4) The registrar shall send to the company and any person appearing from the memorandum
to be the chargee, and if the memorandum was delivered by another person interested in
the charge to that person, a copy of the memorandum filed by him and of the note made
by him as to the date on which it was delivered.

(5) If a duly signed memorandum is delivered in a case where the charge in fact continues to
affect the company’s property, the charge is void as against-
(a) an administrator or liquidator of the company and
(b) any person who fur value acquires an interest in or right over property subject to the

charge.
where the relevant event occurs after the delivery of the memorandum.

(6) Where a relevant event occurs on the same day as the memorandum is delivered, it shall
be presumed to have occurred before the memorandum is delivered unless the contrary is
proved.

FURTHER PROVISIONS WITH RESPECT TO VOIDNESS OF CHARGES

Section 404

Exclusion of voidness as against unregistered charges

(1) A charge is not void by virtue of this Part as against a subsequent charge unless some or
all of the relevant particulars of that charge are duly delivered for registration-
(a) within 21 days after the date of its creation, or
(b) before complete and accurate relevant particulars of the earlier charge are duly delivered

for registration.

(2) Where relevant particulars of the subsequent charge so delivered are incomplete or
inaccurate, the earlier charge is void as against that charge only to. the extent that rights
are disclosed by registered particulars of the subsequent charge duly delivered for registration
before the corresponding relevant particulars of the earlier charge.

(3) The relevant particulars of a charge for the purposes of this section are those prescribed
particulars relating to rights inconsistent with those conferred by or in relation to the other
charge.

Section 405

Restrictions on voidness by virtue of this Part

(1) A charge is not void by virtue of this Part as against a person acquiring an interest in or
right over property where the acquisition is expressly subject to the charge.

(2) Nor is a charge void by virtue of this Part in relation to any property by reason of a relevant
event occurring after the company which created the charge has disposed of the whole of
its interest in that property.

Section 406

Effect of exercise of power of sale

(1) A chargee exercising a power of sale may dispose of property to a purchaser freed from
any interest or right arising from the charge having become void to any extent by virtue
of this Part-
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(a) against an administrator or liquidator of the company, or
(b) against a person acquiring a security interest over property subject to the charge;

and a purchaser is not concerned to see or inquire whether the charge has become so
void.

(2) The proceeds of the sale shall be held by the chargee in trust to be applied-

First, in discharge of any sum effectively secured by prior incumbrances to which the sale
is not made subject;

Second, in payment of all costs, charges and expenses properly incurred by him in connection
with the sale, or any previous attempted sale, of the property;

Third, in discharge of any sum effectively secured by the charge and incumbrances ran king
pari passu with the charge;

Fourth, in discharge of any sum effectively secured by incumbrances ranking after the charge;

and any residue is payable to the company or to a person authorised to give a receipt
for the proceeds of the sale of the property.

(3) For the purposes of subsection (2)-
(a) prior incumbrances include any incumbrance to the extent that the charge is void as

against it by virtue of this Part; and
(b) no sum is effectively secured by a charge to the extent that it is void as against an

administrator or liquidator of the company.

(4) In this sections-
(a) references to things done by a chargee include things done by a receiver appointed by

him, whether or not the receiver acts as his agent;
(b) “power of sale”, includes any power to dispose of, or grant an interest out of, property

for the purpose of enforcing a charge (but in relation to Scotland does not include the
power to grant a lease), and references to ”sale” shall be construed accordingly ; and

(c) ” purchaser ” means a person who in good faith and for valuable consideration acquires
an interest in property.

(5) The provisions of this section as to the order of application of the proceeds of sale have
effect subject to any other statutory provision (in Scotland, any other statutory provision
or rule of law) applicable in any case,

(6) Whereachargeeexercisingapowerof salepurports todisposeofproperty freed fromanysuch
interest or right as is mentioned in subsection (1) to a person other than a purchaser, the above
previsions apply, with any necessary modifications, in relation to a disposition to a purchaser
by that person or any successor in title of his.

(7) In Scotland, subsections (2) and (7) of section 27 of the Conveyancing and Feudal Reform
(Scotland) Act 1970 apply to a chargee unable to obtain a discharge for any payment which
he is required to make under subsection (2) above as they apply to a creditor in the
circumstances mentioned in those subsections.

Section 407

Effect of voidness on obligation secured

(1) Where a charge becomes void to any extent by virtue of this Part the whole of the sum secured
by the charge is payable forthwith on demand; and this applies notwithstanding that the sum
secured by the charge is also the subject of other security.

(2) Where the charge is to secure the repayment of money, the references in subsection to the
sum secured include any interest payable.
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ADDITIONAL INFORMATION TO BE REGISTERED

Section 408

Particulars of taking up of issue of debentures

(1) Where particulars of a charge for securing an issue of debentures have been delivered for
registration, it is the duty of the company-
(a) to deliver to the registrar for registration particulars in the prescribed form of the date

on which any debentures of the issue are taken up, and of the amount taken up, and
(b) to do so before the end of the period of 21 days after the date on which they are taken

up.

(2) Where particulars in the prescribed form are delivered to the registration for registration
under this section, he shall file them in the register.

(3) If company fails to comply with subsection (1), the company and every officer of it who
is in default is liable to a fine.

Section 409

Notice of appointment of receiver or manager, & c.

(1) If a person obtains an order for the appointment of a receiver or manager of a company’s
property, or appoints such a receiver or manager under powers contained in an instrument,
he shall within seven days of the order or of the appointment under those powers, give notice
of that fact in the prescribed form to the registrar for registration.

(2) Where a person appointed receiver or manager of a company’s property under powers
contained in an instrument ceases to act as such receiver or manager, he shall, on so ceasing,
give notice of that fact in the prescribed form to the registrar for registration.

(3) Where a notice under this section in the prescribed form is delivered to the registrar for
registration, he shall file it in the register.

(4) If a person makes default in complying with the requirements of subsection (1) or (2), he
is liable to a fine.

(5) This section does not apply in relation to companies registered in Scotland (for which
corresponding prevision is made by sections 53, 54 and 62 of the Insolvency Act 1986).

Section 410

Notice of crystallisation of floating charge, & c.

(1) The Secretary of State may by regulation require notice in the prescribed form to be given
to the registrar of-
(a) the occurrence of such events as may be prescribed affecting the nature of the securety

under a floating charge of which particulars have been delivered for registration, and
(b) the taking of such action in exercise of powers conferred by a fixed or floating charge

of which particulars have been delivered for registration, or conferred in relation to
such a charge by an order of the court, as may be prescribed.

(2) The regulations may make provision as to-
(a) the persons by whom notice is required to be, or may be, given, and the period within

which notice is required to be given;
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(b) the filing in the register of the particulars contained in the notice and the noting of the
date on which the notice was given; and

(c) the consequences of failure to give notice.

(3) As regards the consequences of failure to give notice of an event causing a floating charge
to crystallise, the regulations may include provision to the effect that the crystallisation -
(a) shall be treated as ineffective until the prescribed particulars are delivered, and
(b) if the prescribed particulars are delivered after the expire of the prescribed period, shall

continue to be ineffective against such persons as may be prescribed,
subject to the exercise of such powers as may be conferred by the regulations on the
court.

(4) The regulations may provide that if there is a failure to comply with such of the requirements
of the regulations as may be prescribed, such persons as may be prescribed are liable to
a fine.

(5) Regulations under this section shall be made by statutory instrument which shall be subject
to annulment in pursuance of a resolution of either House of Parliament.

(6) Regulations under this section shall not apply in relation to a floating charge created under
the law of Scotland by a company registered in Scotland.

COPIES OF INSTRUMENTS AND REGISTER TO BE KEPT BY COMPANY

Section 411

Duties to keep copies of instruments and register

(1) Every company shall keep at its registered office a copy of every instrument creating or
evidencing a charge over the company’s property.

In the case of a series of uniform debentures, a copy of one debenture of the series is sufficient

(2) Every company shall also keep at its registered office a register of all such charges, containing
entries for each charge giving a short description of the property charged, the amount of
the charge and (except in the case of securities to bearer) the names of the persons entitled
to it.

(3) This section applies to any charge, whether or not particulars are required to be delivered
to the registrar for registration.

(4) If a company fails to comply with any requirement of this section, the company and every
officer of it who is in default is liable to a fine.

Section 412

Inspection of copies and register

(1) The copies and the register referred to in section 411 shall be open to the inspection of any
creditor or member of the company without fee; and to the inspection of any other person
on payment of such fee as may be prescribed.

(2) Any person may request the company to provide him with a copy of-
(a) any instrument creating or evidencing a charge over the company’s property, or
(b) any entry in the register of charges kept by the company, on payment of such fee as

may be prescribed.
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This subsection applies to any charge, whether or not particulars are required to be delivered
to the registrar for registration.

(3) The company shall send the copy to him not later that ten days after the day on which the
request is received or, if later, on which payment is received.

(4) If inspection of the copies or register is refused, or a copy requested is not sent within the
time specified above-
(a) the company and every officer of it who is in default is liable to a fine, and
(b) the court may by order compel an immediate inspection of the copies or register or,

as the case may be, direct that the copy be sent immediately.

SUPPLEMENTARY PROVISIONS

Section 413

Power to make further provisions by regulations

(1) The Secretary of State may by regulations make further provision as to the application of
the provisions of this Part in relation to charges of any description specified in the regulations.

Nothing in the following provisions shall be construed as restricting the generality of that
power.

(2) The regulations may require that where the charge is contained in or evidenced or varied
by a written instrument there shall be delivered to the registrar for registration, instead of
particulars or further particulars of the charge, the instrument itself or a certified copy of
it together with such particulars as may be prescribed.

(3) The regulations may provide that a memorandum of a charge ceasing to affect property of
the company shall nut be accepted by the registrar unless supported by such evidence as
may be prescribed, and that a memorandum not so supported shall be treated as not having
been delivered.

(4) The regulations may also provide that where the instrument creating the charge is delivered
to the registrar in support of such a memorandum, the registrar may mark the instrument
as cancelled before returning it and shall send copies of the instrument cancelled to such
persons as may be prescribed.

(5) The regulations may exclude or modify, in such circumstances and to such extent as may
be prescribed, the operation of the provisions of this Part relating to the voidness of a charge.

(6) The regulations may require, in connection with the delivery of particulars, further particulars
or a memorandum of the charge’s ceasing to affect property of the company, the delivery
of such supplementary information as may be prescribed, and may-
(a) apply in relation to such supplementary information any provisions of this Part relating

to particulars, further particulars or such a memorandum, and
(b) provide that the particulars, further particulars of memorandum shall be treated as not

having been delivered until the required supplementary information is delivered.

(7) Regulations under this section shall be made by statutory instrument which shall be subject
to annulment in pursuance of a resolution of either House of Parliament.

Section 414

Date of creation of charge

(1) References in this Part to the date of creation of a charge by a company shall be construed
as follows.
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(2) A charge created under the law of England and Wales shall be taken to be created-
(a) in the case of a charge created by an instrument in writing, when the instrument is

executed by the company or, if its execution by the company is conditional, upon the
conditions being fulfilled, and

(b) in any other case, when an enforceable agreement is entered into by the company
conferring a security interest intended to take effect forthwith or upon the company
acquiring an interest in property subject to the charge.

(3) A charge created under the law of Scotland shall be taken to be created-
(a) in the case of a floating charge, when the instrument creating the floating charge is

executed by the company, and
(b) in any other case, when the right of the person entitled to the benefit of the charge

is constituted as a real right.

(4) Where a charge is created in the United Kingdom but comprises property outside the United
Kingdom, any further proceedings necessary to make the charge valid or effectual under
the law of the country where the property is situated shall be disregarded in ascertaining
the date on which the charge is to be taken to be created.

Section 415

Prescribed particulars and related expressions

(1) References in this Part to the prescribed particulars of a charge are to such particulars of,
or relating to, the charge as may be prescribed.

(2) The prescribed particulars may, without prejudice to the generality of subsection (1), include
(a) whether the company has undertaken nut to create other charges ranking in priority

to or pari passu with the charge, and
(b) whether the charge is a market charge within the meaning of Part VII of the Companies

Act 1989 or a charge to which the provisions of that Part apply as they apply to a market
charge.

(3) References in this Part to the registered particulars of a charge at any time are to such
particulars and further particulars of the charge as have at that time been duly delivered
for registration.

(4) References in this Part to the registered particulars of a charge being complete and accurate
at any time are to their including all the prescribed particulars which would be required to
be delivered if the charge were then newly created.

Section 416

Notice of matters disclosed on register

(1) A person taking a charge over a company’s property shall be taken to have notice of any
matter requiring registration and disclosed on the register at the time the charge is created.

(2) Otherwise, a person shall not be taken to have notice of any matter by reason of its being
disclosed on the register or by reason of his having failed to search the register in the course
of making such inquiries as ought reasonably to be made.

(3) The above provisions have effect subject to any other statutory provision as to whether a
person is to be takento have notice of any matter disclosed on the register.

Section 417

Power of court to dispense with signature

(1) Where it is proposed to deliver further particulars of a charge, or to deliver a memorandum
of a charge ceasing to affect the company’s property, and-
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(a) the chargee refuses to sign or authorise a person to sign on his behalf, or cannot be
found, or

(b) the company refuses to authorise a person to sign on its behalf,
the court may on the application of the company or the chargee, or of any other person
having a sufficient interest in the matter, authorise the delivery of the particulars or
memorandum without that signature.

(2) The order may be made on such terms as appear to the court to be appropriate.

(3) Where particulars or a memorandum are delivered to the registrar for registration in reliance
on an order under this section, they must be accompanied by an office copy of the order.

In such a case the references in sections 401 and 403 to the particulars or memorandum
being duly signed are to their being otherwise duly signed.

(4) The registrar shall file the office copy of the court along with the particulars or memorandum.

Section 418

Regulations

Regulations under any provision of this Part, or prescribing anything for the purposes of
any such provision-

(a) may make different provision for different cases, and
(b) may contain such supplementary, incidental and transitional provisions as appear to

the Secretary of State to be appropriate.

Section 419

Minor definitions

(1) In this Part-

”chargee” means the person for the time being entitled to exercise the security rights
conferred by the charge;

”issue of debentures” means a group of debentures or an amount of debenture stock, secured
by the same charge and

”series of debentures” means a group of debentures each containing or giving by reference
to another instrument a charge to the benefit of which the holders of debentures of the series
are entitledpari passu.

(2) References in this Part to the creation of a charge include the variation of a charge which
is not registrable so as to include property by virtue of which it becomes registrable.

The provisions of section 414 (construction of references to date of creation of charge) apply
in such a case with any necessary modifications.

(3) References in this Part to the date of acquisition of property by a company are-
(a) in England and Wales, to the date on which the acquisition is completed, and
(b) in Scotland, to the date on which the transaction is settled.

(4) In the application of this Part to a floating charge created under the law of Scotland,
references to crystallisation shall be construed as references to the attachment of the charge.

(5) References in this Part to the beginning of procedings are to-
(a) the presentation of a petition on which an administration order or winding-up order

is made, or
(b) the passing of a resolution for voluntary winding up.
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Section 420

Index of defined expressions

(1) The following Table shows the provisions of this Part defining or otherwise explaining
expressions used in this Part (other than expressions used only in the same section)

charge section 395(2) and 396(6)

charge requiring registration section 396

chargee section 419(1)

complete and accurate (in relation to section 415(4)

registered particulars)

creation of charge section 419(2)

crystallisation (in relation to Scottish section 419(4)

floating charge)

date of acquisition (of property by a section 419(3)

company)

date of creation of charge section 414

further particulars section 401

insolvency proceedings, beginning of section 419(5)

issue of debentures section 419(1)

memorandum of charge ceasing to section 403

affect company’s property

prescribed particulars section 415(1) and (2)

property section 395(2)

registered particulars section 415(3)

registered and registration in relation section 395(4)

to a charge

relevant event section 399(2)

series of debentures section 419(1)

Sections 421 to 424

(Repealed)
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PART XVIII - FLOATING CHARGES AND RECEIVERS (SCOTLAND)

CHAPTER I

FLOATING CHARGES

Section 462

Power of incorporated company to create floating charge

(1) It is competent under the law of Scotland for an incorporated company (whether a company
within the meaning or this Act or not), for the purpose of securing any debt or other obligation
(including a cautionary obligation) incurred or to be incurred by, or binding upon, the
company or any other person, to create in favour of the creditor in the debt or obligation
a charge, in this Part referred to as a floating charge, over all or any part of the property
(including uncalled capital) which may from time to time be comprised in its property and
undertaking.

(2) (Repealed)

(3) (Repealed)

(4) References in this Part to the instrument by which a floating charge was created are, in the
case of a floating charge created by words in a bond or other written acknowledgement,
references to the bond or, as the case may be, the other written acknowledgement.

(5) Subject to this Act, a floating charge has effect in accordance with this Part and Part III
of the insolvency Act 1986 in relation to any heritable property in Scotland to which it relates,
notwithstanding that the instrument creating it is not recorded in the Register of Sasines
or, as appropriate, registered in accordance with the Land Registration (Scotland) Act 1979.

Section 463

Effect of floating charge on winding up

(1) Where a company goes into liquidation within the meaning of section 247 (2) of the
Insolvency Act 1986, a floating charge created by the company attaches to the property then
comprised in the company’s property and undertaking or, as the case may be, in part of
that property and undertaking, but does so subject to the rights of any person who
(a) has effectually executed diligence on the property or any part of it; or
(b) holds a fixed security over the property or any part of it ranking in property to the

floating charge; or
(c) holds over the property or any part of it another floating charge so ranking.

(2) The provisions of Part IV of the Insolvency Act (except section 185) have effect in relation
to a floating charge, subject to subsection (1), as if the charge were a fixed security over
the property to which it has attached in respect of the principal of the debt or obligation
to which it relates and any interest due or to become due thereon.

(3) Nothing in this section derogates from the provisions of sections 53 (7) and 54 (6) of the
Insolvency Act (attachment of floating charge on appointment of receiver), or prejudices
the operation of sections 175 and 176 of that Act (payment of preferential debts in winding
up).

(4) Interest accrues in respect of a floating charge which after 16th November 1972 attaches
to the property of the company, until payment of the sum due under the charge is made.
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Section 464

Ranking of floating charges

(1) Subject to subsection (2), the instrument creating a floating charge over all or any part of
the company’s property under section 462 may contain-
(a) provisions prohibiting or restricting the creation of any fixed security or any other

floating charge having priority over, or rankingpari passu with, the floating charge;
or

(b) with the consent of the holder of any subsisting floating charge or fixed security which
would be adversely affected provisions regulating the order in which the floating charge
shall rank with any other subsisting or future floating charges or fixed securities over
that property or any part of it.

(1a) Where an instrument creating a floating charge contains any such provision as is mentioned
in subsection (1) (a), that provision shall be effective to confer priority on the floating charge
over any fixed security or floating charge created after the date of the instrument.

(2) Where all or any part of the property of a company is subject both to a floating charge and
to a fixed security arising by operation of law, the fixed security has priority over the floating
charge.

(3) The order of ranking of the floating charge with other subsisting or future floating charges
or fixed securities over all or any part of the company’s property is determined in accordance
with the provisions of subsections (4) and (5) except where it is determined in accordance
with any provision such as is mentioned in paragraph (a) or (b) of subsection (1).

(4) Subject to the provision of this section-
(a) a fixed security, the right to which has been constituted as a real right before a floating

charge has attached to all or any part of the property of the company, has priority of
ranking over the floating charge;

(b) floating charges rank with one another according to the time of registration in
accordance with Chapter II of Part XII;

(c) floating charges which have been received by the registrar for registration by the same
postal delivery rank with one another equally.

(5) Where the holder of a floating charge over all or any pan of the company’s property which
has been registered in accordance with Chapter II of Part XII has received intimation in
writing of the subsequent registration in accordance with that Chapter of another floating
charge over the same property or any part thereof, the preference in ranking of the
first-mentioned floating charge is restricted to security for-
(a) the holder’s present advances;
(b) future advances which he may be required to make under the instrument creating the

floating charge or under any ancillary document;
(c) interest due or to become due on all such advances;
(d) any expenses or outlays which may reasonably be incurred by the holder, and
(e) (in the case of a floating charge to secure a contingent liability other than a liability

arising under any further advances made from time to time) the maximum sum to which
that contingent liability is capable of amounting whether or not it is contractually
limited.

(6) This section is subject to Part XII and to sections 175 and 176 of the Insolvency Act.

Section 465

Continued effect of certain charges validated by Act of 1972

(1) Any floating charge which-
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(a) purported to subsist as a floating charge on l7th November 1972, and
(b) if it had been created on or after that date, would have been validly created by virtue of

the Companies (Floating Charges and Receivers) (Scotland) Act 1972,
is deemed to have subsisted as a valid floating charge as from the date of its creation.

(1) Any provision which
(a) is contained in an instrument creating a floating charge or in any ancillary document

executed prior to, and still subsisting at, the commencement of that Act,
(b) relates to the ranking of charges, and
(c) if it had been made after the commencement of that Act, would have been a valid

provision, is deemed to have been a valid provision as from the date of its making.

Section 466

Alteration of floating charges

(1) The instrument creating a floating charge under section 462 or any ancillary document may
be altered by the execution of an instrument of alteration by the company, the holder of
the charge and the holder of any other charge (including a fixed security) which would be
adversely affected by the alteration.

(2) Without prejudice to any enactment or rule of law regarding the execution of documents,
such an instrument of alteration is validly executed if it is executed-
(a) (repealed);
(b) where trustees for debenture-holders are acting under and in accordance with a trust

deed, by those trustees; or
(c) where, in the case of a series of secured debentures, no such trustees are acting, by

or on behalf of-
(i) a majority in nominal value of those present or represented by proxy and voting

at a meeting of debenture-holders at which the holders of at least one-third in
nominal value of the outstanding debentures of the series are present or so
represented; or

(ii) where no such meeting is held, the holders of at least one-half in nominal value
of the outstanding debentures of the series;

(d) (repealed).

(3) Section 464 applies to an instrument of alteration under this section as it applies to an
instrument creating a floating charge.

(4) Subject to the next subsection, section 410 (2) and (3) and section 420 apply to an instrument
of alteration under this section which-
(a) prohibits or restricts the creation of any fixed security or any other floating charge

having priority over, or ranking pari passu with, the floating charge; or
(b) varies, or otherwise regulates the order of, the ranking of the floating charge in relation

to fixed securities or to other floating charges; or
(c) releases property from the floating charge; or
(d) increases the amount secured by the floating charge.

(5) Section 410(2) and (3) and section 420 apply to an instrument of alteration failing under
subsection (4) of this section as if references in the said sections to a charge were references
to an alteration to a floating charge, and as if in section 410 (2) and (3)
(a) references to the creation of a charge were references to the execution of such alteration;

and
(b) for the words from the beginning of subsection (2) to the word ”applies” there were

substituted the words ”Every alteration to a floating charge created by a company”.
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(6) Any reference (however expressed) in any enactment, including this Act, to a floating charge
is, for the purposes of this section and unless the context otherwise requires, to be construed
as including a reference to the floating charge as altered by an instrument of alteration falling
under subsection (4) of this section.

CHAPTER II

RECEIVERS

Section 467 to 485

(Repealed)

CHAPTER III

GENERAL

Section 486

Interpretation for Part XVIII generally

(1) in this Part, unless the context otherwise requires, the following expression have the
following meanings respectively assigned to them, that is to say-

“ancillary document” means-
(a) a document which relates to the floating charge and which was executed by the debtor

or creditor in the charge before the registration of the charge in accordance with Chapter
II of Part XII; or

(b) an instrument of alteration such as is mentioned in section 466 in this Part;
“company”, means an incorporated company (whether a company within the meaning
of this Act or not);
“fixed security”, in relation to any property of a company, means any security, other
than a floating charge or a charge having the nature of a floating charge, which on the
winding up of the company in Scotland would be treated as an effective security over
that property, and (without prejudice to that generally) includes a security over that
property, being a heritable security within the meaning of section 9 (8) of the
Conveyancing and Feudal Reform (Scotland) Act 1970;
“Register of Sasines” means the appropriate division of the General Register of Sasines.

Section 487

Extent of Part XVIII

This Part extends to Scotland only.
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PARTE IV

A) Companies Act 1989: Estratto dalla PART VII dedicata a Financial
markets and insolvency. Norme relative a: Market charges e market
property (sections: 173-181)

B) Financial Markets and Insolvency Regulations 1996 (SI 1996/1469)
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A)

THE COMPANIES ACT 1989

PART VII

FINANCIAL MARKETS AND INSOLVENCY

(OMISSIS)

Market charges

Section 173

Market charges

(1) In this Part ”market charge” means a charge, whether
fixed or floating, granted -

(a) in favour of a recognised investment exchange, for the purpose of securing debts or
liabilities arising in connection with the settlement of market contracts,

(b) in favour of a recognised clearing house, for the purpose of securing debts or liabilities
arising in connection with their ensuring the performance of market contracts, or

(c) in favour of a person who agrees to make payments as a result of the transfer of specified
securities made through the medium of a computer-based system established by the
Bank of England and The Stock Exchange, for the purpose of securing debts or liabilities
of the transferee arising in connection therewith.

(2) Where a charge is granted partly for purposes specified in subsection (1)(a), (b) or(c) and
partly for other purposes, it is a ”market charge” so far as it has effect for the specified
purposes.

(3) In subsection (1)(c) -.

”specified securities” means securities for the time being specified in the list in Schedule 1 to
the Stock Transfer Act 1982, and includes any right to such securities; and ”transfer”, in relation
to any such securities or right, means a transfer of the beneficial interest.

(4) The Secretary of State may by regulations make further provision as to the charges granted
in favour of any such person as is mentioned in subsection (1)(a),(b) or (c) which are to
be treated as ”market charges” for the purposes of this Part; and the regulations may add
to, amend or repeal the provisions of subsections (1) to (3) above.

(5) The regulations may provide that a charge shall or shall not be treated as a market charge
if or to the extent that it secures obligations of a specified description, is a charge over
property of a specified description or contains provisions of a specified description.

(6) Before making regulations under this section in relation to charges granted in favour of a
person within subsection (1)(c), the Secretary of State shall consult the Treasury and the
Bank of England.
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Section 174

Modifications of the law of insolvency

(1) The general law of insolvency has effect in relation to market charges and action taken in
enforcing them subject to the provisions of section 175.

(2) The Secretary of State may by regulations make further provision modifying the law of
insolvency in relation to the matters mentioned in sub section (1).

(3) The regulations may add to, amend or repeal the provisions mentioned in subsection (1),
and any other provision of this Part as it applies for the purposes of those provisions, or
provide that those provisions have effect with such exceptions, additions or adaptations as
are specified in the regulations.

(4) The regulations may make different provision for cases defined by reference to the nature
of the charge, the nature of the property subject to it, the circumstances, nature or extent
of the obligations secured by it or any other relevant factor.

(5) Before making regulations under this section in relation to charges granted in favour of a
person within section 173(1)(c), the Secretary of State shall consult the Treasury and the
Bank of England.

Section 175

Administration orders, & c

(1) The following provisions of the Insolvency Act 1986 (which relate to administration orders
and administrators) do not apply in relation to a market charge -
(a) sections 1O(1)(b) and 11(3)(c) (restriction on enforcement of security while petition

for administration order pending or order in force), and
(b) section 15(1) and (2) (power of administrator to deal with charged property);

and section 11(2) of that Act (receiver to vacate office when so required by administrator) does
not apply to a receiver appointed under a market charge.

(2) However, where a market charge fails to be enforced after an administration order has been
made or a petition for an administration order has been presented, and there exists another
charge over some or all of the same property ranking in priority to or pari passu with the
market charge, the court may order that there shall be taken after enforcement of the market
charge such steps as the court may direct for the purpose of ensuring that the chargee under
the other charge is not prejudiced by the enforcement of the market charge.

(3) The following provisions of the Insolvency Act 1986 (which relate to the powers of receivers)
do not apply in relation to a market charge -
(a) section 43 (power of administrative receiver to dispose of charged property), and
(b) section 61 (power of receiver in Scotland to dispose of an interest in property).

(4) Sections 127 and 284 of the Insolvency Act 1986 (avoidance of property dispositions effected
after commencement of winding up or presentation of bankruptcy petition), and section 32(8)
of the Bankruptcy (Scotland) Act 1985 (effect of dealing with debtor relating to estate vested
in permanent trustee), do not apply to a disposition of property as a result of which the
property becomes subject to a market charge or any transaction pursuant to which that
disposition is made.

(5) However, if a person (other than the chargee under the market charge) who is party to a
disposition mentioned in subsection (4) has notice at the time of the disposition that a petition
has been presented for the winding up or bankruptcy or sequestration of the estate of the
party making the disposition, the value of any profit to him arising from the disposition
is recoverable from him by the relevant office-holder unless the court directs otherwise.
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(6) Any sum recoverable by virtue of subsection (5) ranks for priority, in the event of the
insolvency of the person from whom it is due, immediately before preferential or, in Scotland,
preferred debts.

(7) In a case falling within both subsection (4) above (as a disposition of property as a result
of which the property becomes subject to a market charge) and section 164(3) (as the
provision of margin in relation to a market contract), section 164(4) applies with respect
to the recovery of the amount or value of the margin and subsection (5) above does not
apply.

Section 176

Power to make provision about certain other charges

(1) The Secretary of State may by regulations provide that the general law of insolvency has
effect in relation to charges of such descriptions as may be specified in the regulations, and
action taken in enforcing them, subject to such provisions as may be specified in the
regulations.

(2) The regulations may specify any description of charge granted in favour of -
(a) a body approved under section 170 (certain overseas exchanges and clearing houses),
(b) a person included in the list maintained by the Bank of England for the purposes of

section 171 (certain money market institutions),
(c) the Bank of England,
(d) an authorised person within the meaning of the Financial Services Act 1986, or
(e) an international securities self-regulating organisation within the meaning of that Act,

for the purpose of securing debts or liabilities arising in connection with or as a result of the
settlement of contracts or the transfer of assets, rights or interests on a financial market.

(3) The regulations may specify any description of charge granted for that purpose in favour
of any other person in connection with exchange facilities or clearing services provided by
a recognised investment exchange or recognised clearing house or by any such body, person,
authority or organisation as is mentioned in subsection (2).

(4) Where a charge is granted partly for the purpose specified in subsection (2) and partly for
other purposes, the power conferred by this section is exercisable in relation to the charge
so far as it has effect for that purpose.

(5) The regulations may -
(a) make the same or similar provision in relation to the charges to which they apply as

is made by or under sections 174 and 175 in relation to market charges, or
(b) apply any of those provisions with such exceptions, additions or adaptations as are

specified in the regulations.

(6) Before making regulations under this section relating to a description of charges defined
by reference to their being granted -
(a) in favour of a person included in the list maintained by the Bank of England for the

purposes of section 171, or in connection with exchange facilities or clearing services
provided by a person included in that list, or

(b) in favour of the Bank of England, or in connection with settlement arrangements
provided by the Bank,

the Secretary of State shall consult the Treasury and the Bank of England.

(7) Regulations under this section may provide that they apply or do not apply to a charge if
or to the extent that it secures obligations of a specified description, is a charge over property
of a specified description or contains provisions of a specified description.
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Market property

Section 177

Application of margin not affected by certain other interests

(1) The following provisions have effect with respect to the application by a recognised
investment exchange or recognised clearing house of property (other than land) held by the
exchange or clearing house as margin in relation to a market contract.

(2) So far as necessary to enable the property to be applied in accordance with the rules of the
exchange or clearing house, it may be so applied notwithstanding any prior equitable interest
or right, or any right or remedy arising from a breach of fiduciary duty, unless the exchange
or clearing house had notice of the interest, right or breach of duty at the time the property
was provided as margin.

(3) No right or remedy arising subsequently to the property being provided as margin may be
enforced so as to prevent or interfere with the application of the property by the exchange
or clearing house in accordance with its rules.

(4) Where an exchange or clearing house has power by virtue of the above provisions to apply
property notwithstanding an interest, right or remedy, a person to whom the exchange or
clearing house disposes of the property in accordance with its rules takes free from that
interest, right or remedy.

Section 178

Priority of floating market charge over subsequent charges

(1) The Secretary of State may by regulations provide that a market charge which is a floating
charge has priority over a charge subsequently created or arising, including a fixed charge.

(2) The regulations may make different provision for cases defined, as regards the market charge
or the subsequent charge, by reference to the description of charge, its terms, the
circumstances in which it is created or arises, the nature of the charge, the person in favour
of whom it is granted or arises or any other relevant factor.

Section 179

Priority of market charge over unpaid vendor’s lien

Where property subject to an unpaid vendor’s lien becomes subject to a market charge, the
charge has priority over the lien unless the chargee had actual notice of the lien at the time she
property became subject to the charge.

Section 180

Proceedings against market property by unsecured creditors

(1) Where property (other than land) is held by a recognised investment exchange or recognised
clearing house as margin in relation to market contracts or is subject to a market charge,
no execution or other legal process for the enforcement of a judgement or order may be
commenced or continued, and no distress may be levied, against the property by a person
not seeking to enforce any interest in or security over the property, except with the consent
of-
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(a) in the case of property provided as cover for margin, the investment exchange or
clearing house in question, or

(b) in the case of property subject to a market charge, the person in whose favour the charge
was granted.

(2) Where consent is given the proceedings may be commenced or continued notwithstanding
any provision of the Insolvency Act 1986 or the Bankruptcy (Scotland) Act 1985.

(3) Where by virtue of this section a person would not be entitled to enforce a judgement or
order against any property, any injunction or other remedy granted with a view to facilitating
the enforcement of any such judgement or order shall not extend to that property.

(4) In the application of this section to Scotland, the reference to execution being commenced
or continued includes a reference to diligence being carried out or continued, and the
reference to distress being levied shall be omitted.

Section 181

Power to apply provisions to other cases

(1) The power of the Secretary of State to make provision by regulations under -
(a) section 170, 171 or 172 (power to extend provisions relating to market contracts), or
(b) section 176 (power to extend provisions relating to market charges),

includes power to apply sections 177 to 180 to any description of property provided as cover
for margin in relation to contracts in relation to which the power is exercised or, as the case may
be, property subject to charges in relation to which the power is exercised.

(2) The regulations may provide that those sections apply with such exceptions, additions and
adaptations as may be specified in the regulations.
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B)

FINANCIAL MARKETS AND INSOLVENCY REGULATIONS 1996
(SI 1996/1469)

PART I - GENERAL

1. Citation and commencement

These Regulations may be cited as the Financial Markets and Insolvency Regulations 1996
and shall come into force on 15th July 1996.

2. Interpretation

(1) In these Regulations-”the Act” means the Companies Act 1989;

”business day” means any day which is not a Saturday or Sunday, Christmas Day, Good
Friday or a bank holiday in any part of the United Kingdom under the Banking and Financial
Dealings Act 1971;

”issue”, in relation to an uncertificated unit of a security, means to confer on a person title
to a new unit;

”register of securities”-
(a) in relation to shares, means a register of members; and
(b) in relation to units of a security other than shares, means a register maintained by the

issuer, whether by virtue of the 1995 Regulations or otherwise, of persons holding the
units;
”the 1995 Regulations” means the Uncertificated Securities Regulations 1995;
”relevant nominee” means a system~member who is a subsidiary undertaking of the
Operator designated by him as such in accordance with such rules and practices as are
mentioned in paragraph 19(d) of Schedule 1 to the 1995 Regulations;
”settlement bank” means a person who has contracted with an Operator to make
payments in connection with transfers, by means of a relevant system, of title to
uncertificated units of a security and of interests of system-beneficiaries in relation to
such units;
”system-beneficiary” means a person on whose behalf a system-member or former
system-member holds or held uncertificated units of a security;
”system-charge” means a charge of a kind to which regulation 3(2) applies;
”system-member” means a person who is permitted by an Operator to transfer by means
of a relevant system title to uncertificated units of a security held by him; and ”former
system-member” means a person whose participation in the relevant system is
terminated or suspended;
”transfer”, in relation to title to uncertificated units of a security, means the generation
of an Operator-instruction requiring a participating issuer to register a system-member
on the relevant register of securities as the holder of those units; and in relation to an
interest of a system-beneficiary in relation to uncertificated units of a security, means
the transfer of the interest to another system-beneficiary by means of a relevant system;
and
other expressions used in these Regulations which are also used in the 1995 Regulations
have the same meanings as in those Regulations.



241

(2) For the purposes of these Regulations, a person holds a unit of a security if-
(a) in the case of an uncertificated unit, he is entered on a register of securities in relation

to the unit in accordance with regulation 19 of the 1995 Regulations; and
(b) in the case of a certificated unit, he has title to the unit.

(3) A reference in any of these Regulations to a numbered regulation shall be construed as a
reference to the regulation bearing that number in these Regulations.

(4) A reference in any of these Regulations to a numbered paragraph shall, unless the reference
is to a paragraph of a specified regulation, be construed as a reference to the paragraph
bearing that number in the regulation in which the reference is made.

PART II - SYSTEM-CHARGES

3. Application of Part VII of the Act in relation to system-charges

(1) Subject to the provisions of these Regulations, Part VII of the Act(a) shall apply in relation
to
(a) a charge to which paragraph (2) applies (”a system-charge”) and any action taken to

enforce such a charge; and
(b) any property subject to a system-charge,
in the same way as it applies in relation to a market charge, any action taken to enforce

a market charge and any property subject to a market charge.

(2) This paragraph applies in relation to a charge granted in favour of a settlement bank for
the purpose of securing debts or liabilities arising in connection with any of the following-
(a) a transfer of uncertificated units of a security to a system-member by means of a relevant

system whether the system-member is acting for himself or on behalf of a
system-beneficiary;

(b) a transfer, by one system-beneficiary to another and by means of a relevant system,
of his interests in relation to uncertificated units of a security held by a relevant nominee
where the relevant nominee will continue to hold the units;

(c) an agreement to make a transfer of the kind specified in paragraph;
(d) an agreement to make a transfer of the kind specified in paragraph (b); and
(e) an issue of uncertificated units of a security to a system-member by means of a relevant

system whether the system-member is acting for himself or on behalf of a
system-beneficiary.

(3) In its application, by virtue of these Regulations, in relation to a system-charge, section
173(2) of the Act shall have effect as if the references to ”purposes specified” and ”specified
purposes” were references to any one or more of the purposes specified in paragraph (2).

4. Circumstances in which Part VIl applies in relation to system-charge

(1) Part VII of the Act shall apply in relation to a system-charge granted by a system-member
and in relation to property subject to such a charge only if-
(a) it is granted to a settlement bank by a system-member for the purpose of securing debts

or liabilities arising in connection with any of the transactions specified in regulation
3(2), being debts or liabilities incurred by that system-member or by a
system-beneficiary on whose behalf he holds uncertificated units of a security; and

(b) it contains provisions which refer expressly to the relevant system in relation to which
the grantor is a system-member.
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(2) Part VII of the Act shall apply in relation to a system-charge granted by a system-beneficiary
and in relation to property subject to such a charge only if-
(a) it is granted to a settlement bank by a system-beneficiary for the purpose of securing

debts or liabilities arising in connection with any of the transactions specified in
regulation 3(2), incurred by that system-beneficiary or by a system-member who holds
uncertificated units of a security on his behalf; and

(b) it contains provisions which refer expressly to the relevant system in relation to which
the system-member who holds the uncertificated units of a security in relation to which
the system-beneficiary has the interest is a system-member.

5. Extent to which Part VII applies to a system-charge

Part VII of the Act shall apply in relation to a system-charge only to the extent that-
(a) it is a charge over any one or more of the following

(i) uncertificated units of a security held by a system-member or a former
system-member;

(ii) interests of a kind specified in regulation 25(1)(a) or 25(2)(a) of the 1995
Regulations in uncertificated units of a security in favour of a system-member
or a former system-member;

(iii) interests of a system-beneficiary in relation to uncertificated units of a security;
(iv) units of a security which are no longer in uncertificated form because the person

holding the units has become a former system-member;
(v) sums or other benefits receivable by a system-member or former system-member

by reason of his holding uncertificated units of a security, or units which are
no longer in uncertificated form because the person holding the units has become
a former system-member;

(vi) sums or other benefits receivable by a system-beneficiary by reason of his having
an interest in relation to uncertificated units of a security or in relation to units
which are no longer in uncertificated form because the person holding the units
has become a former system-member;

(vii) sums or other benefits receivable by a system-member or former system-member
by way of repayment, bonus, preference, redemption, conversion or accruing
or offered in respect of uncertificated units of a security, or units which are no
longer in uncertificated form because the person holding the units has become
a former system-member;

(viii) sums or other benefits receivable by a system-beneficiary by way of repayment,
bonus, preference, redemption, conversion or accruing or offered in respect of
uncertificated units of a security in relation to which he has an interest or in
respect of units in relation to which the system-beneficiary has an interest and
which are no longer in uncertificated form because the person holding the units
has become a former system-member;

(ix) sums or other benefits receivable by a system-member or former system-member
in respect of the transfer of uncertificated units of a security by or to him by
means of a relevant system;

(x) sums or other benefits receivable by a system-member or former system-member
in respect of an agreement to transfer uncertificated units of a security by or
to him by means of a relevant system;

(xi) sums or other benefits receivable by a system-beneficiary in respect of the
transfer of the interest of a system-beneficiary in relation to uncertificated units
of a security by or to him by means of a relevant system or in respect of the
transfer of uncertificated units of a security by or to a system-member acting
on his behalf by means of a relevant system;



243

(xii) sums or other benefits receivable by a system-beneficiary in respect of an
agreement to transfer the interest of a system-beneficiary in relation to
uncertificated units of a security by or to him by means of a relevant system,
or in respect of an agreement to transfer uncertificated units of a security by
or to a system-member acting on his behalf by means of a relevant system; and

(b) it secures-

(i) the obligation of a system-member or former system-member to reimburse a
settlement bank, being an obligation which arises in connection, with any of
the transactions specified in regulation 3(2) and whether the obligation was
incurred by the system-member when acting for himself or when acting on behalf
of a system-beneficiary; or

(ii) the obligation of a system-beneficiary to reimburse a settlement bank, being an
obligation which arises in connection with any of the transactions specified in
regulation 3(2) and whether the obligation was incurred by the
system-beneficiary when acting for himself or by reason of a system-member
acting on his behalf.

6. Limitation on disapplication of sections 10(1)(b) and 11(3)(c) of Insolvency Act 1986
in relation to system-charges

(1) This regulation applies where an administration order is made in relation to a system-member
or former system-member.

(2) The disapplication of sections lO(l)(b) and 11(3)(c) of the Insolvency Act 1986(a) by section
175(1)(a) of the Act shall have effect, in relation to a system-charge granted by a
system-member or former system-member, only to the extent necessary to enable there to
be realised, whether through the sale of uncertificated units of a security or otherwise, the
lesser of the two sums specified in paragraphs (3) and (4).

(3) The first sum of the two sums referred to in paragraph (2) is the net sum of-
(a) all payment obligations discharged by the settlement bank in connection with-

(i) transfers of uncertificated units of a security by means of a relevant system made
during the qualifying period to or by the relevant system-member or former
system-member, whether acting for himself or on behalf of a system-beneficiary;

(ii) agreements made during the qualifying period to transfer uncertificated units
of a security by means of a relevant system to or from the relevant
system-member or former system-member, whether acting for himself or on
behalf of a system-beneficiary; and

(iii) issues of uncertificated units of a security by means of a relevant system made
during the qualifying period to the relevant system-member or former
system-member, whether acting for himself or on behalf of a system-beneficiary;
less

(b) all payment obligations discharged to the settlement bank in connection with
transactions of any kind described in paragraph (3)(a)(i) and (ii).

(4) The second of the two sums referred to in paragraph (2) is the sum (if any) due to the
settlement bank from the relevant system-member or former system-member by reason of
an obligation of the kind described in regulation 5(b)(i).

(5) In this regulation and regulation 7, ”qualifying period” means the period-

(a) beginning with the fifth business day before the day on which the petition for the making
of the administration order was presented; and

(b) ending with the second business day after the day on which the administration order
is made.
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7. Limitation on disapplication of sections 10(1)(b) and 11(3)(c) of Insolvency Act 1986
in relation to system-charges granted by a system-beneficiary

(1) This regulation applies where an administration order is made in relation to a
system-beneficiary.

(2) The disapplication of sections 10(1)(b) and 1 1(3)(c) of the Insolvency Act 1986 by section
175(1)(a) of the Act shall have effect, in relation to a system-charge granted by a
system-beneficiary, only to the extent necessary to enable there to be realised, whether
through the sale of interests of a system-beneficiary in relation to uncertificated units of
a security or otherwise, the lesser of the two sums specified in paragraphs (3) and (4).

(3) The first of the two sums referred to in paragraph (2) is the net sum of-
(a) all payment obligations discharged by the settlement bank in connection with-

(i) transfers, to or by the relevant system-beneficiary by means of a relevant system
made during the qualifying period, of interests of the systembeneficiary in
relation to uncertificated units of a security held by a relevant nominee, where
the relevant nominee has continued to hold the units;

(ii) agreements made during the qualifying period to transfer, to or from the relevant
system-beneficiary by means of a relevant system, interests of the
system-beneficiary in relation to uncertificated units of a security held by a
relevant nominee, where the relevant nominee will continue to hold the units;

(iii) transfers, during the qualifying period and by means of a relevant system, of
uncertificated units of a security, being transfers made to or by a system-member
acting on behalf of the relevant system-beneficiary;

(iv) agreements made during the qualifying period to transfer uncertificated units
of a security by means of a relevant system to or from a system-member acting
on behalf of the relevant system-beneficiary; and

(v) issues of uncertificated units of a security made during the qualifying period
and by means of a relevant system, being issues to a system-member acting on
behalf of the relevant system-beneficiary; less

(b) all payment obligations discharged to the settlement bank in connection with
transactions of any kind described in paragraph (3)(a)(i) to (iv).

(4) The second of the two sums referred to in paragraph (2) is the sum (if any) due to the
settlement bank from the relevant system-beneficiary by reason of an obligation of the kind
described in regulation 5(b)(ii).

8. Ability of administrator or receiver to recover assets in case of property subject to
system-charge

(1) This regulation applies where an administration order is made or an administrator or an
administrative receiver or a receiver is appointed, in relation to a system-member, former
system-member or system-beneficiary.

(2) The disapplication, by section 175(1)(b) and (3) of the Act, of sections 15(1) and (2), 43
and 61 of the Insolvency Act 1986 shall cease to have effect after the end of the relevant
day in respect of any property which is subject to a system-charge granted by the
system-member, former system-member or system-beneficiary if on the basis of a valuation
in accordance with paragraph (3), the charge is not required for the realisation of the sum
specified in paragraph (4) or (5).

(3) For the purposes of paragraph (2), the value of property shall, except in a case falling within
paragraph (6), be such as may be agreed between the administrator, administrative receiver
or receiver on the one hand and the settlement bank on the other.

(4) Where the system-charge has been granted by a system-member or former system-member,
the sum referred to in paragraph (2) is whichever is the lesser of-
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(a) the sum referred to in regulation 6(3);
(b) the sum referred to in regulation 6(4) due to the settlement bank at the close of business

on the relevant day.

(5) Where the system-charge has been granted by a system-beneficiary, the sum referred to in
paragraph (2) is whichever is the lesser of-
(a) the sum referred to in regulation 7(3);
(b) the sum referred to in regulation 7(4) due to the settlement bank at the dose of business

on the relevant day.

(6) For the purposes of paragraph (2), the value of any property for which a price for the relevant
day is quoted in the Daily Official List of The London Stock Exchange Limited shall-
(a) in a case in which two prices are so quoted, be an amount equal to the average of those

two prices, adjusted where appropriate to take account of any accrued dividend or
interest; and

(b) in a case in which one price is so quoted, be an amount equal to that price’ adjusted
where appropriate to take account of any accrued dividend or interest.

(7) In this regulation ”the relevant day” means the second business day after the day on which
the administration order is made, or the administrative receiver or receiver is appointed.

PART III - MARKET CONTRACTS

9. Amendments to section 156 of the Act

After sub-section (3) of section 156 of the Act there shall be inserted the following-”(3A)
Nothing in subsection (2)(a) or (b) shall be taken as requiring a UK investment exchange or a
UK clearing house which does not enter into such contracts as are mentioned in section 155(2)(b)
or (3) to have default rules relating to such contracts.”

EXPLANATORY NOTE

(This note is not part of the Regulations)

The Regulations apply with modifications certain provisions of Part VII of the Companies
Act 1989 (c.40) (”Part VII”) to certain charges (and to property subject to those charges) granted
in favour of those who undertake assured payment obligations in connection with the settlement
of transactions trough a relevant system in respect of which an Operator has been approved under
the Uncertificated Securities Regulations 1995 (S.I.1995/3272). The provisions applied are ones
which modify the way in which the charges in question are treated in the event of an administration
or certain kinds of receivership under the Insolvency Act 1986 (c.45) and ones which modify
the way in which rights of persons other than the chargee may be exercised in relation to property
subject to those charges.

Regulation 2 defines certain expressions used elsewhere in the regulations. It provides that
a charge to which the relevant provisions of Part VII are extended is referred to in the regulations
as a ”system-charge”. Regulation 2 also provides that certain of the expressions used in the
regulations have the same meaning as in the Uncertificated Securities Regulations 1995.

Regulations 3 and 4 apply the relevant provisions of Part VII (as modified by the regulations)
in relation to system-charges and to property subject to such charges if the conditions mentioned
in regulation 4 are met.

Regulation 5 provides that Part VII applies in relation to a system-charge only to the extent
that it is a charge over property of particular kinds and is granted to secure obligations of particular
kinds.
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Regulations 6 and 7 limit the disapplication of certain provisions of the Insolvency Act 1986
in relation to system-charges. The provisions in question are ones which restrict the ability of
persons to take steps to enforce any security they have over the property of a company during
the course of administration proceedings under the Insolvency Act.

Regulation 8 makes provision as to the ability of an administrator and certain kinds of
receiver to recover property subject to a system-charge after a particular period if the property
is not required for one of the purposes specified in the regulation.

The Regulations (regulation 9) also make provision clarifying the effect of those provisions
of Part VII which require investment exchanges and clearing houses recognised under the
Financial Services Act 1986 to have default rules enabling them to deal with certain contracts
into which they enter on recognised investment exchanges and recognised clearing houses which
do not enter into contracts of the relevant kind.
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