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EUROSISTEMA

B BANCA D'ITALIA

REGULATORY MEASURESCONCERNING THE TEMPORARY SUSPENSION OF
TERMINATION RIGHTSBY THE RESOLUTION AUTHORITY INRELATIONTO
FINANCIAL CONTRACTSGOVERNED BY THE LAW OF A THIRD COUNTRY

1. In listing the powers that must be available tmhason authorities, Chapter VI, Article 71
of the Bank Recovery and Resolution Directive (Blingee 2014/59/EU of the European Parliament
and of the Council of 15 May 2014) provides thatotation authorities shall have the power to
temporarily suspend the termination rights of amyty to a contract with an institution under
resolution and, under certain circumstances, itsigiaries. This power extends to all contracts
governed by the law of a Member State.

This provision was transposed into our legal frawork by means of Article 68 of
Legislative Decree 180/2015, which assigns to tlakBof Italy, in its capacity as resolution
authority, the power to suspend — from the pubibcabf the resolution programme until midnight
at the end of the business day following that mation — the termination rights of any party to a
contract with an institution under resolution (gaeph 1) and, under certain circumstances, with a
subsidiary of an institution under resolution (jgaeegoh 2). To make the exercise of this power also
effective in relation to contracts governed by ldwe of a third country, paragraph 8 of Article 68
provides that the Bank of Italy may require, in ti@ses it has itself identified, that such consract
include a clause by which the parties agree toestibjhemselves to the suspension powers
envisaged by this Article.

Financial contracts (derivatives and securitiggaricing transactions) are of particular
relevance in this regard. According to the stanslaet out by the Financial Stability Board (FSB),
the existence of the resolution authority’s poweitémporarily suspend the termination rights in
these contracts is in fact one of the elementetodnsidered when assessing the resolvability of a
bank or other financial institution.

At the request of the FSB, global systemically im@ot banks (G-SIBs) adhering to the
2015 Universal Resolution Stay Protocol publishgd®DA have already voluntarily recognized
the power of the resolution authorities of theireign G-SIB counterparties to temporarily suspend
termination rights in financial contracts.

! See ‘Key Attributes of Effective Resolution Regifer Financial Institutions’
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However, banking groups that are smaller than tblead systemically important banks also
enter into financial contracts governed by the ¢dva third country. Certain jurisdictions, includin
some EU Member States, have already adopted regulateasures that require all institutions, or
at least a wider range than just G-SIBs, to inclaleises in financial contracts by which the
counterparty recognizes the power of the resolutarthority to temporarily suspend the
termination rights in financial contracts goverr®dthe law of a third country and entered into by
an institution under resolution.

2. The present Regulatory Measures, issued by #mk Bf Italy in its capacity as resolution
authority, set out implementing measures for Aetiéi8, paragraph 8 of Legislative Decree
180/2015, identifying the type of contracts, indiiins and counterparties to which the suspension
power may apply for two business days.

The provisions shall apply to financial contracésdefined in Article 1, paragraph 1, letter
(o) of Legislative Decree 180/2015 (with the exeamptof interbank lending agreements with a
maturity of three months or less), governed bylélweof a third country and entered into, with any
type of counterparty, by banks and financial ingitins (including investment firms) that fall under
the remit of the Single Resolution Board, with @eclusion of contracts entered into within the
context of payment systems or securities settlermentith related operators, central counterparties
or central banks.

The provisions shall apply only to those institngahat fall under the remit of the Single
Resolution Board in response to the need primaoilymprove the resolvability of institutions of
larger size and greater complexity owing to thehbigdegree of systemic risk that they pose and to
the fact that the financial contracts that are etthjo these measures have almost exclusively been
entered into by such institutions.

The consultation and impact analysis obligatiorisosé in the Bank of Italy Provision of 24
March 2010 on the issuance of Bank of Italy regulatmeasures shall not apply to the present
provisions, having regard to their urgent naturghout prejudice to the need to ensure, in certain
cases, a transitional period for its applicatioee(snfra). Indeed, the absence of the competent
resolution authority’s power to suspend the tertmamarights in financial contracts governed by the
law of a third country is a factor that may compreenthe full and effective resolvability of an
institution and the implementation of the strategiavisaged to solve the crisis. Furthermore, the
rapid enactment of the present provisions is ctersisvith the objective of aligning the Italian
regulatory framework, within the context of the &pean integration of the banking and financial
system and of the rules on banking crisis managgnveith the regulatory measures already
adopted by other Member States.

Nevertheless, an impact analysis and an informa$wtation were carried out with the ABI
(Italian Banking Association) and the banks that @usrrently parties to this type of contract. They
have confirmed that these Regulatory Measures i@osery light burden on the institutions
involved since, as mentioned above, financial @mt$ér governed by the law of a third country are
entered into only by larger institutions and arenefjligible value compared with the aggregate
value of all financial contracts. The comments exitd during the consultation were taken into
consideration in drafting the text of these measure
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3. The Regulatory Measures shall enter into effacttthe date they are published in the
Gazzetta Ufficiale della Repubblica Italiana; they will be published on the Bank of Italy’s vetie
(www.bancaditalia.jt The provisions shall apply according to thedwaling timeframe:

a) for financial contracts entered into by G-SIBthveounterparties that are also G-SIBs, they shall
apply from the date of publication in tiazzetta Ufficiale, in order to ensure continuity of the
obligations that the G-SIBs have already volunyaassumed by adhering to the ISDA 2015
Universal Resolution Stay Protocol;

b) in all other cases, they shall apply one yeterdheir entry into force. This solution makes it
possible to take into account any ISDA initiative facilitate compliance with the present
provisions by means of a dedicatdarisdictional Modular Protocol or, in the absentesuch
initiative, sufficient time to adapt contracts t@se provisions.

Consistently with Article 68, paragraph 8, of Ldgizve Decree 180/2015, the Regulatory
Measures shall apply to contracts entered intoolbed over after the dates indicated in points a)
and b); since these provisions further strengtherrésolvability of institutions, it is left to theto
voluntarily include suspension of termination rigtlauses in existing contracts, including by
adhering to the ISDA initiatives.

Rome, 16 January 2018

THE GOVERNOR

Ignazio Visco
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REGULATORY MEASURESCONCERNING THE TEMPORARY SUSPENSION OF
TERMINATION RIGHTSBY THE RESOLUTION AUTHORITY INRELATIONTO
FINANCIAL CONTRACTSGOVERNED BY THE LAW OF A THIRD COUNTRY

The Bank of Italy

HAVING REGARD to Legislative Decree 180/2015, tisats out rules for implementing Directive
2014/59/EU of the European Parliament and of thenCib of 15 May 2014, which establishes a

framework for the recovery and resolution of creastitutions and investment firms;

HAVING REGARD to Article 68 of Legislative Decree8@®/2015 which governs the Bank of
Italy’s exercise of the power to temporarily sugpehne termination rights of a counterparty in a

contract entered into by an institution under resoh or by one of its subsidiaries;

HAVING REGARD to paragraph 8 of Article 68 of Lelgitve Decree 180/2015 which authorizes
the Bank of Italy to require, in the cases it idigeg, that contracts governed by the law of adhir
country entered into after the entry into forcelw above-referenced Legislative Decree contain a
clause whereby the parties agree to subject theesdb the effects of the suspension powers

provided for under Article 68;

HAVING REGARD to Articles 32 and 33 of Legislativeecree 180/2015 on the resolution of

banks and financial institutions that are part bhaking group;

HAVING REGARD to paragraph 4 of Article 61 of theofsolidated Law on Banking which
governs the management and coordination activitigbe parent undertaking of a banking group
and which provides that the parent undertakingl séslie rules to the components of the group for
the implementation of the instructions issued by Bank of Italy in the interest of the group’s

stability;

WHEREAS the Financial Stability Board (FSB), in sahtation with the Basel Committee on
Banking Supervision (BCBS) and with the nationainpetent authorities, identifies and publishes

annually a list of the Global Systemically Impott&anks (G-SIBs);
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WHEREAS the standardssued by the FSB take into account the existericthen resolution
authority’s power to temporarily suspend the teation rights in financial contracts entered into
by an entity under resolution as one of the fadiorsonsider in determining the resolvability oéth

entity;

WHEREAS the existence of financial contracts goedrhy the law of a third country could render

ineffective the resolution authority’s power to f@onarily suspend termination rights;

CONSIDERING IT necessary to introduce a regulatiat makes mandatory the commitments that
G-SIBs have voluntarily assumed by joining the ISR@15 Universal Resolution Stay Protocol

according to which, in the event that a G-SIB tlsathe contractual counterparty enters into
resolution, G-SIBs subject themselves to the effetthe exercise by the counterparty’s resolution
authority of the power to temporarily suspend texation rights in financial contracts governed by

the law of a third country;

CONSIDERING IT necessary to generally improve tasoivability of all banking groups and of
banks not part of a banking group which fall withime remit of the Single Resolution Board,
pursuant to Article 7 paragraphs 2, 4(b) and 5 efjlRation (EU) No 806/2014 of the European
Parliament and of the Council of 15 July 2014, byraducing regulatory measures that require
these entities to only enter into financial consagoverned by the law of a third country if the
contracts include a clause whereby the counterpaubjects itself to the competent resolution

authority’s power to temporarily suspend terminatimghts;

HEREBY STIPULATES
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Article 1

(Scope of application)

1. These provisions shall apply to the followingnganies, with a registered office in Italy and

within the remit of the Single Resolution Boardyguant to Article 7 paragraphs 2, 4(b) and 5 of

Regulation (EU) No 806/2014 of the European Pardiainand of the Council of 15 July 2014

a) banks that are not part of a banking group;

b) banks, financial companies and mixed financatling companies that are the parent company
of a banking group pursuant to Article 61 of then€alidated Law on Banking;

c) other banks and financial companies that are gdfaa banking group pursuant to Article 60 of
the Consolidated Law on Banking.

Article 2

(Definitions)
1. For the purposes of these Regulatory Measurestioeving definitions shall apply:

a) control: the power exercised on a company putsizaArticle 23 of the Consolidated Law on

Banking;

b) financial contracts: the contracts and agreemegierred to in Article 1, paragraph 1, letter, (0)
numbers 1), 2), 3), 4) and 6) of Legislative Dect86/2015 entered into by the entities referred
to in Article 1 with any type of counterparty, withe exclusion of contracts entered into within
the context of payment systems or securities setiteé or with related operators, central

counterparties or central banks;

c) secured financial contracts: financial contraeferenced in paragraph b) that meet both of the

following conditions:

1) the obligations stemming from such contracts guaranteed by a controlling entity as

defined in Article 1, paragraphs b) and c), or@tesrwise supported by such entity;
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2) the prerequisite for the exercise of terminatimts is the insolvency of the controlling
entity referenced in point 1) or is otherwise deiieed with regard to the controlling

entity’s financial situation;

d) termination rights: the clauses referred to irticde 1, paragraph 1, letter (ii) of Legislative

Decree 180/2015;

e) G-SIBs: the banks included in the list of Glol&Jstemically Important Banks identified
annually by the Financial Stability Board (FSB),donsultation with the Basel Committee on

Banking Supervision (BCBS) and with the nationahpetent authorities;

f) financial companies: the companies referredncArticle 59, paragraph 1, letter (b), of the

Consolidated Law on Banking.

2. For definitions not expressly indicated in tliegent Article, the definitions set out in Artidleof

Legislative Decree 180/2015 shall apply.

Article 3

(Contractual recognition of the power to suspend termination rights)

1. The entities referenced in Article 1 shall notee into financial contracts that are governed by
the law of a third country without said contractsaining a clause whereby, in the event such
entities enter into resolution, the counterpartyjascts itself to the competent resolution authégity

power to temporarily suspend termination rightsspant to Article 68, paragraph 1 of Legislative

Decree 180/2015.

2. Banks and financial companies with a registeféide in Italy which are controlled by one of the
entities referenced in Article 1, paragraphs b) enghall not enter into secured financial consact
that are governed by the law of a third countryhaitt said contracts containing a clause whereby,
in the event the controlling entity referenced imtidle 1, paragraphs b) and c) enters into
resolution, the counterparty subjects itself to twmmpetent resolution authority’'s power to
temporarily suspend termination rights pursuanfttcle 68, paragraph 2 of Legislative Decree

180/2015.
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3. Parent undertakings of a banking group refertmcérticle 1, paragraph b) shall ensure that the
banks and financial companies with registered effiabroad, controlled by one of the entities
referenced in Article 1, paragraphs b) and c),Ist@lenter into secured financial contracts that a

governed by the law of a third country without sa@htracts containing a clause whereby, in the
event the controlling entity referenced in Artidleparagraphs b) and c), enters into resolutian, th
counterparty subjects itself to the competent td&oi authority’s power to temporarily suspend

termination rights pursuant to Article 68, paradrayp of Legislative Decree 180/2015.

Article 4

(Applicability)

1. One year after date these Regulatory Measuntes ito force, the provisions of Article 3 shall
apply to the contracts referred to in Article 2rggaaph 1, letters b) and c), that are enteredanto
rolled over, either formally or tacitly, with effeérom that date, including those entered into or

rolled over on the basis of master agreementseshieto previously.

2. With reference to the financial contracts reddrto in Article 2, paragraph 1, letter b) entered
into by G-SIBs with counterparties that are als&IBs, the provisions of paragraph 1 shall apply

from the date these Regulatory Measures entefonce.

3. Companies fitting the description of the ensitieferred to in Article 1 after the date these
Regulatory Measures enter into force shall appdséhprovisions one year after the date on which

they fall under the remit of the Single ResolutiRward.

Article 5

(Entry into force)

1. These Regulatory Measures shall enter into forcthe date of their publication in tBazzetta

Ufficiale della Repubblica Italiana.
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